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NOMINATION OF PHILIP RAY RODGERS TO BE A MEM- 
BER OF THE NATIONAL LABOR RELATIONS BOARD 





MONDAY, JUNE 30, 1958 


Unirep Srates SENATE, 
CoMMITTEE ON LABOR AND PuBLic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to notice, in the old 
Supreme Court Chamber of the Capitol, Senator Lister Hill (chairman 
of the committee) presiding. 

Present: Senators Hill (presiding), Murray, Kennedy, McNamara, 
Morse, Thurmond, Smith of New Jersey, Ives, Purtell, Goldwater, 
Allott, and Cooper. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John S. Forsythe, general counsel; 
Merton Bernstein, Ralph Dungan, Michael Bernstein, and Ray 
Hurley, professional staff members. 

The CuarrMan. The committee will kindly come to order. 

We have before us the nomination of Mr. Philip Ray Rodgers to 
be a member of the National Labor Relations Board for the term of 
5 years, expiring August 27, 1963. 

I may say that his nomination is a reappoimtment. Mr. Rodgers 
appeared before this committee on July 29, 1953, to testify on his 
original nomination. He is a former clerk of this committee. 

Mr. Rodgers, Mr. Joseph E. Finley of the firm of Lippman & Finley, 
of Connecticut Avenue and DeSales Street, Washington, D. C., on 
June 26, which was on last Friday, addressed a letter to the chairman 
of this committee in which he protested your reappointment to another 


term as a member of the National Labor Relations Board. Have you 
seen this letter, sir? 


STATEMENT OF PHILIP RAY RODGERS, MEMBER, NATIONAL 
LABOR RELATIONS BOARD 


Mr. Ropeerrs. I haven’t seen the letter, Mr. Chairman. I have 
seen the galley proof of the article which he enclosed with his letter. 

The CHarrMan. The letter was based on this article. You do have 
a copy of that article. 

Mr. Ropaers. Yes, sir. 

The CuarrMan. Now, we sent Mr. Finley a telegram on Friday 
afternoon—that was after a meeting of the committee—at the same 
time we sent you a telegram, inviting him to be here this morning at 
10 o’clock, just as we invited you to be here at 10 0’clock. This morn- 
ing he called the clerk of the committee, Mr. McClure, and said he was 
in Cleveland, Ohio, and could not be here. 
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Now, would you like me to read this letter to you or do you feel you 
are fully advised on this matter? 

Mr. Roperrs. I think I am fully advised of the general nature. 

The CuarrMan. You are fully advised that the letter really is 
based on the article which you have in your possession; is that correct? 

Senator Attorr. Mr. Chairman, could the rest of us have the 
letter read? 

The CuarrMan. Yes. I will be glad to read it, sir. 

The letter is under date of June 26, 1958, addressed to the chairman 
of the committee, and is as follows: 


As general counsel for the Office Employees International Union, AFL-CIO, 
I must strongly protest the reappointment of Philip Ray Rodgers to another term 
as a member of the National Labor Relations Board. 

Rodgers is not qualified to continue to sit in a quasi-judicial capacity because 
of his overwhelming bias and partisanship in favor of management. For example, 
during the calendar year 1957 in cases decided by the NLRB where there was a 
direct conflict between the interests of labor and the interests of management, 
and where there was enough divergence of view to produce a dissenting opinion 
among NLRB members, Mr. Rodgers voted in the interests of management 45 
times in 45 cases. During the past three calendar years an analysis of his record 
indicates that he voted for management more than 98 percent of the time. 

An article written by me which will be published next week by the Public 
Affairs Institute here in Washington analyzes the record of Mr. Rodgers in some 
detail. This publication names and cites every single case in the past three 
calendar years involving labor-management conflicts and the votes of Mr. Rodgers. 
It also demonstrates some of the extreme promanagement views held by Mr. 
Rodgers through his published opinions. This is a carefully documented study 
which I believe establishes beyond doubt the conclusive bias of Mr. Rodgers. 

I do not maintain Mr. Rodgers was wrong in all his antilabor votes, but I do 
maintain any man who votes so consistently as does Mr. Rodgers with one 
partisan in an important area like labor-management relations can no longer be 
accepted as an impartial judge. Not being an impartial judge, Mr. Rodgers is 
not qualified and his nomination ought to be rejected. 

Sincerely yours, 
JosepuH E. FIN ey. 

Are there any questions you would like to ask about that? 

Senator ALLtotr. No; 1 moved up here so I could see the letter. 

Mr. Smita. Mr. Chairman, may I ask, are there any other letters 
or objections to Mr. Rodgers’ nomination® 

The CHarrMan. I am advised by the clerk of the committee, Mr. 
McClure, that there has been no other obiection to the nomination of 
Mr. Rodgers and no other communications from anyone in connection 
with the nomination of Mr. Rodgers. 

Senator Purretn. Mr. Chairman, [ just wondered; the writer of the 
letter refers to ‘an article written by me which will be published next 
week.”’ I would assume he refers to this week, and since this was 
written on June 26, he is writing an article that is going to be pub- 
lished by the Public Affairs Institute in Washington this week, I would 
think. 

The CHarrMan. That would be my conclusion, sir. And, Mr. 
Rodgers, you have a copy of this article? 

Mr. RopGers. Yes, sir. 

The Cuarrman. Now, Mr. Rodgers, we would be very happy to 
have vou proceed and make any statement, sir, you see fit. 

Mr. Ropcers. First of all, Mr. Chairman, I would like to suggest 
that since most of my comments are directed to this article, that this 
article itself be made part of these hearings so that my answer will be 
related directly to it. 
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The Cuarrman. In other words, you would like to have the article 
appear in the hearing at this point in the record. 

Mr. Ropgers. That is right. 

The CuHairMANn. Without objection, that will be done. 

(The article referred to follows:) 


Laspor Act Upstip—E DowN—NLRB: Now an Empuoyer AGENCY? ! 
By Joseph E. Finley 
- 
FOREWORD 


The Public Affairs Institute has had the practice all through its 11 years of 
existence of presenting appraisals of the workings of the law respecting labor- 
management relations. Its series included: Collective Bargaining by Herman 
Lazarus and Joseph P. Goldberg, 1949; National Labor Policy—Taft-Hartley 
After Three Years and the Next Steps by Emily Clark Brown, 1950; Issues in 
Labor-Management Relations by John Shott, 1953; Taft-Hartley—Prospects 
for 1954 by John Shott, 1954, How “ Right-to-Work’”’ Laws are Passed—Florida 
Sets the Pattern, by John G. Shott, 1956. 

Observing the administration of labor-management law under the National 
Labor Relations Board, we became convinced that a critical analysis was in 
order to see why its decisions were so sharply different from those which had 
been made by previous boards, and upon which an important body of administra- 
tive procedures had been developed to guide both management and labor in their 
daily relationships. Consequently, we asked Mr. Joseph E. Finley, an attorney 
practicing before the Board, whose broad experience qualified him to know its 
operations in much detail, to write the study being presented here. He brings to 
the task a thorough training and long experience in labor-management law. 
He is a graduate of the Law School at Yale University, is a member of the 
bar in Ohio, Maryland and the District of Columbia, and maintains offices in 
Washington, D. C., and Cleveland, Ohio. He is the general counsel for one 
international AFL—CI1O union and represents several others, 

The Public Affairs Institute’s responsibility extends to the point of selecting a 
qualified expert and agreeing on the general coverage of topics. Each individual 
item or conclusion does not necessarily accord with the institute’s own judgment; 
nor for that matter has the institute formed a judgment to be expressed on these 
complicated problems. What we consider our duty as a nonpartisan, nonpolitical 
research organization is to enable the general public to have access to a body of 
research which capably represents the pros and cons of the situation under exami- 
nation. Thereafter, whatever action, if any, our readers choose to take rests 
entirely with them. 

Dewey ANDERSON, Executive Director. 


THE AUTHOR’S VIEWPOINT 


“Tt is hereby declared to be the policy of the United States * * * encouraging 
the practice and procedure of collective bargaining and by protecting the exercise 
by workers of full freedom of association, self-organization, and designation of 
representatives of their own choosing for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid or protection.” 

This is the law of our country today. Congress concluded in 1935 when it 
passed the Wagner Act, and again in 1947 when it overhauled the labor statute 
in the Taft-Hartley Act, that employees should have legal protection to join labor 
unions, bargain collectively, and act together for mutual aid or protection. These 
basic protections are still the heart of our labor law. 

The National Labor Relations Board, a five-man agency more like a court than 
any other administrative body in our Government, handles the cases, makes the 
rules, and interprets the law of those employee protections. Because the national 
labor statute is complex, sometimes ambiguous, and often difficult, there is a wide 
leeway for interpretation. It hardly needs saying that if the NLRB interprets 
the law in such a way that these basic employee protections are ignored, denied, 
or given a secondary place behind the interests of management, then the national 
policy is not being carried out. 

Critics of the National Labor Relations Board allege that this is precisely what 
is happening today. In the past 4% years, the NLRB has reversed many of its 


1 Copyright 1958 by Public Affairs Institute, 312 Pennsylvania Ave., Washington, D. C. 
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old decisions which were favorable to unions and to employee rights, and replaced 
them with new rules favoring management. On the other hand, the NLRB in 
the past 444 years has not reversed a single past decision of any importance which 
was favorable to management and replaced it with a prolabor ruling. 

It is not the thesis of this paper that the NLRB should be either prolabor or 
promanagement. The only thing the Board should favor is the statute. In 
interpreting that statute, it must be bound by the national policy of protecting 
the employee rights which are still the fundamental basis of the law. 

It becomes a legitimate inquiry to ask, in view of the fact that so many former 
rules of law have been changed by the Board, whether the present-day NLRB is 
giving the consideration to employee rights and protections which the national 
policy commands. Several important areas are discussed, from which reasonable 
conclusions may be drawn. 

Because members of the National Labor Relations Board are human beings 
like the rest of us, their decisions often reflect the background and ideas they 
possess. If particular members of the NLRB show a consistent trend or bias in 
their decisions, then inquiry ought to be made in those rulings to determine if 
these particular members are carrying out the national policy under the law. 
A study has been made of the rulings of Philip Ray Rodgers, the senior Board 
member, in cases in 1955, 1956, and 1957 where there was enough difference of 
opinion to produce two points of view among Board members and where there was 
a direct conflict between the interests of labor and the interests of management. 
In 1957, for instance, there were 45 such cases in which Member Rodgers ruled. 
Rodgers voted for management 45 times out of 45. 

This consistency of opinion by Rodgers ought to be subjected to searching 
analysis. In the limited space available here, several areas have been selected 
which demonstrate his point of view, and again, from which conclusions may be 
drawn whether he is following the statute of his own predilections. 


1. The NLRB curtails union organization 


In a 1955 address before the labor law section of the American Bar Association, 
W. Willard Wirtz, former law professor and prominent attorney and arbitrator, 
pointed out that there were still some 45 million unorganized employees in this 
country, whose need for the benefits of collective bargaining was as great as it 
was in 1935 when the original Wagner Act was passed. The same basic structure 
of the law protecting the rights of employees to organize into unions remains 
today, yet new organization is at its lowest ebb since unions became accepted on 
the American scene. The new rulings and “interpretations” of the NLRB, 
ignoring the basic policies of the law to foster self-organization, have handed em- 
ployers all the weapons they need to defeat unions in their shops. 

“T think it is an accurate statement that an employer may today, if he is legally 
advised, exert in one form or another through the medium of carefully molded 
words his full economic power to affect an employee organizing effort,’ said 
Wirtz in 1955. This is even more true today, and this exertion of the employer’s 
coercive power is crippling union organization everywhere. The NLRB has given 
employers carte blanche to smash union organization in several ways. 

a. Prediction of a legal position—An employer today, when confronted with a 
union organizing drive in his plant, may inform his workers that if the union wins, 
he will refuse to bargain with it unless ordered to do so by a Federal court, which 
might take several years. This is not regarded as coercion or interference with an 
employee’s freedom of choice to vote for a union. This is merely a prediction of 
the employer’s legal position. 

The Board has applied this strange doctrine in many cases in the past 4 years 
which stems from a ruling reversing former decisions more favorable to labor. 
As former NLRB Member Abe Murdock pointed out in a dissenting opinion in 
LaPointe Machine Tool Co. (113 NLRB No. 9), another of the many “pre- 
diction of legal position’’ cases, the employer’s announcement that it would not 
bargain with a winning union would create such an impression of futility in the 
minds of the voters as to interfere with a sober and thoughtful choice in a free 
election. 

b. Permissible campaign propaganda.—Antiunion employers today are far more 
subtle and better advised than they were in the years past when the Mohawk 
Valley formula was the latest word in union busting. The case of Zeller Corpo- 
ration (115 NLRB No. 111 (1956)) is a common illustration of how employers 
defeat union organizing today, with the aid of a friendly National Labor Relations 
Board. 

The employer invited several employees to a foreman’s dinner with free food 
and drink to listen to an antiunion speech. Then, antiunion publications were 











NOMINATION OF PHILIP RAY RODGERS 5 


posted on his bulletin board. A letter was sent out giving details of an improved 
group insurance plan. Another letter went out to all employees telling them 
the union controlled the workers. Then another letter to the employees applied 
the coup de grace. It contained a copy of a letter from one of the employer’s 
customers inquiring about the employer’s labor relations, along with a statement 
by the employer that the object of the customer’s letter obviously was ‘‘to place 
his orders with companies with no union such as ourselves’”’ and that employees 
can ‘readily see how we can retain customers and secure new business without 
the presence of a union.’”’ This is permissible campaign propaganda. 

Members Murdock and Ivor Peterson, both holdovers from the Truman admin- 
istration, aptly summed up the evil of this decision in their dissenting opinion: 
“We cannot believe that the law contemplates that an employer is privileged to 
misrepresent to his employees that he will lose the business of his principal cus- 
tomer with a resulting loss of jobs if they select a union, in order to defeat a 
union in an election. To hold that such conduct is privileged is to hand a power- 
ful weapon to unscrupulous employers by which to defeat the free choice of 
collective bargaining representatives.” 

c. Expressions of “opinion.”—In Nash-Finch Co. (117 NLRB No. 116 
(1957)), the employer told his employees that voting for the union would bring 
a loss of certain benefits that they were enjoying, and that these benefits were 
not provided in other unionized plants of the company. Despite the explicit 
language of section 8 (c) of the Taft-Hartley Act that speech must not contain 
any threat of reprisal, the new Board majority decided that these statements 
were but an expression of opinion, “based on experience.’”’ Member Murdock, in 
his dissent, succinctly summed up the effect of this ruling: “If employers are 
now to be permitted with impunity to make clearly implied threats of loss of 
benefits of the type made here to coerce their employees into rejecting a collective- 
bargaining representative, then we can no longer have truly free elections.” 

Decisions like those above, repeated month after month by the present NLRB, 
are causing unions to suffer dreadful defeats in election after election. This 
writer knows personally of numerous cases where unions have gone into election 
campaigns with far more than a majority of the employees signed to membership 
sards, then have received the brunt of an employer’s “predictions,” ‘‘opinions,” 
and ‘‘permissible propaganda,”’ and have come out losing by margins of 3 and 4 
to 1. 

To quote Wirtz again: ‘It is the apparent theory of the new Board, half arti- 
culated in a few of its opinions, that the matter of employee representation is as 
much the employer’s business as it is the employees’. Indeed, the employer has 
become now virtually a party to the employee representation election. It seems 
hardly worth insisting that this is plainly not the statutory intent.” 


2. The NLRB unwraps the labor injunction 


The most ominous and far-reaching development outside of the steady deteriora- 
tion in the rights of employees to organize into unions, is the new trend of the 
NLRB toward revival of the hated labor injunction. This is a comparatively 
recent innovation, with its effect not fully felt yet, but unless it is curbed, labor 
is in for a rough ride with court injunctions. 

The foundation for the use of the injunction weapon against unions is the well- 
known Curtis Bros. decision of the NLRB, handed down only last October. 
(See 119 NLRB No. 33.) In that case, the Board, again reversing past prec- 
edent favorable to unions, held for the first time that picketing an employer where 
the union did not hold majority representation was a violation of section 8 (b) 
(1) (A) of the act. Such a holding may or may not be a desirable result in our 
legal structure, but the NLRB has indulged in sheer legislation to achieve it. 
Without going into a detailed analysis of the long and involved opinions in the 
Curtis case, the Board decided that picketing of an employer was coercion of his 
employees in their right to refrain from having a union. Abe Murdock, in his 
long and critical dissent, pointed out that the 80th Congress, in passing the 
Taft-Hartley Act, had not intended such a result as this. Senator Taft himself, 
in floor debates, emphasized that the passage of section 8 (b) (1) (A) would not 
accomplish what the NLRB says in 1957 it does accomplish. Again, in his dissent, 
Murdock struck at the heart of the reason for the Board’s new rule in Curtis: 
“The majority’s erroneous interpretation of section 8 (b) (1) (A) seems to be 
prompted in large part by its desire to censure the union’s conduct and find some 
section which can be utilized to ban it.” 

The Curtis case is now pending on appeal, but despite the fact it has not yet 
survived the gauntlet of higher judicial approval, the Board has already begun 
to use its doctrine as the springboard for the revival of the injunction weapon. 


29145—58——_2 
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One of the almost dormant provisions of the Taft-Hartley Act, carried over 
from the Wagner Act, is section 10 (j) which gives the Board power to seek an 
injunction against any person who is charged with committing an unfair labor 
practice. Over the years, this discretionary power has been used sparingly, and 
then only in the most unusual kinds of cases which involved some peculiar protec- 
tion of Board power. But now, section 10 (j) is being dusted off, revitalized, and 
geared for full use against labor unions, not against employers. 

The Board departed from its past practice of restrictive use of the section 10 (j) 
injunction in 1957 when it undertook to enjoin a strike being conducted by Dis- 
trict 50 of the United Mine Workers. The Mine Workers’ great sin was that 
they forgot to send a 30-day notice to the Federal Mediation and Conciliation 
Service that they were opening a contract with the Westclox division of General 
Time Corp. When their contract expired, they went on strike for a new one, a 
rather traditional form of union economic activity. Because the Mine Workers 
neglected to send the 30-day notice, although their strike was in all other respects 
perfectly valid, the Board sought and obtained an injunction in the United States 
District Court for the Northern District of Illinois. Strikebreaking by NLRB 
injunction was quietly and efficiently launched. 

But now, with the Curtis doctrine standing as the new wisdom in NLRB law. 
and with the almost forgotten section 10 (j) injunction weapon ready to enforce 
it, the Board is in a position to break strikes in many legitimate situations. 

The Retail Clerks International Association has already been faced with a 
section 10 (j) injunction in its nationwide dispute with Montgomery Ward & Co. 
The Retail Clerks have been picketing Montgomery Ward installations all over 
the country in an effort to persuade the company to agree to a new contract for 
those stores where the clerks have representation. At one Texas store where the 
clerks have been picketing, another union sought an election, the election was 
held, and the union lost. Despite the fact that the Retail Clerks were picketing 
the Ward store long before there was any attempt to hold an election, and despite 
the fact they had made no serious effort to organize the employees of the particular 
store, the NLRB swung into action with an injunction suit under section 10 (j) 
in Federal court in Houston, attempting to join further picketing of the Ward 
store by the union. This is a ridiculous use of both the Curtis Bros. and section 
10 (j) theories. 

But an even more dangerous threat to unions is posed by the Taft-Hartley 
provision in section 9 (c) (3) that people on strike may not vote in elections. 
This provision has been repeatedly denounced by President Eisenhower as a 
union-busting section of the law that ought to be repealed. With the new Curtis 
Bros. theory and the use of section 10 (j) injunctions, this is indeed a union-busting 
provision. 

When a union goes on strike, the employer may hire replacements to take the 
jobs of striking union members. In periods of economic recession, this is often a 
comparatively easy task. When sufficient replacements are hired, the employer 
may then file a petition himself for an election with the NLRB. With the strikers 
unable to vote, the employer is assured of an easy victory. If the union continues 
to picket to seek a contract and protect its striking members, the employer may 
file charges of unfair labor practices under section 8 (b) (1) (A), and under the new 
Curtis doctrine his success is assured. Once the charges are filed, a complaint 
will issue, and the Board can then use section 10 (j) to go immediately into a 
Federal court to enjoin the picketing, break the strike, and finally destroy the 
union. 

This is strikebreaking, NLRB style, 1958. 

This pattern of an employer election, strikers not voting, an employer victory, 
unfair labor practice charges on the Curtis theory, and finally, a Federal court 
injunction under section 10 (j) to break the strike has been thoroughly prepared 
for use against the retail clerks in a strike in Toledo, Ohio. The Board has prac- 
tically admitted as much in a brief filed by its Deputy Assistant General Counsel 
in an injunction proceeding in the United States District Court for the District 
of Columbia brought by the Retail Clerks to restrain the Board from unlawfully 
conducting an election in Toledo. This same NLRB brief further takes the posi- 
tion that it is the employer interests which must be protected from the striking 
and picketing union, not the interests of the employees in their supposed right to 
collective bargaining. 


38. The NLRB makes inexcusable rulings against unions 


While it is often easy to criticize any decision-making authority for bad rulings 
in cases now and then, there is usually a colorable argument for the bad ruling. 
But when the NLRB makes rulings against labor in which United States courts 
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of appeals can find no reasonable basis, it is proper to question whether only a 
bias and partisanship could account for such decisions. 

a. The Banta case.—The story of the Banta tugboats on the Mississippi River is 
a flamboyant melodrama reminiscent of the hard-fighting, hard-drinking days of 
the old river queens. The Masters, Mates, and Pilots Union sought to organize 
tugboats belonging to the J. W. Banta Towing Co. around Cairo, Ill., in 1954. 
On November 3 of that year, Knapp, a union organizer, was aboard one of the 
tugs at the invitation of the crew. Capt. Burt Banta, a brother of the company’s 
owner burst into the galley and ordered Knapp off the boat. When a former 
crew member who had been fired for union sympathies came into the galley, 
Banta cursed him and struck him over the head with a heavy flashlight, drawing 
blood. Captain Banta also threatened the men with knives and a shotgun. 

The crew members then went on strike and left the boat. Capt. Burt Banta 
chased one of the union representatives off with a meat cleaver. Later that night, 
Captain Banta chased Knapp with a 15-inch butcher knife. After other minor 
incidents, events quieted until a big eruption 3 days later. 

Capt. J. W. Banta, Burt’s brother, rushed up from Louisiana with 3 more 
brothers, 3 nephews, a son, and 2 or 3 unemployed deck hands. They brought 
.38 and .45 caliber revolvers, a 12-gauge riot shotgun, and proceeded to cross the 
river toward the union picket line. A watchman warned the pickets of their 
danger, and Knapp and his men picked up ‘‘toothpicks,’’ which are lengths of 
pipe used as levers in tightening wire, one had a Stillson wrench, and another 
had a 24-inch screwdriver. 

When the Banta barges came near, a fusillade of shots came from the revolvers 
and shotgun. Knapp dropped behind a capstan for protection, but a bullet 
struck his left arm, tearing away part of the bone. All the union adherents fled 
the scene. 

Both the union and the Bantas filed unfair labor practice charges with the 
NLRB, each accusing the other of violating the law. In the first development, 
the General Counsel of the NLRB dropped the charges against the Bantas and 
issued a complaint against the union. The union then went on trial before a 
trial examiner, defending its actions against the charge of restraint and coercion 
against the crew members. The trial examiner found the union not guilty. 

But the National Labor Relations Board, by a 3-to-l majority, Member 
Murdock dissenting, reversed the trial examiner and found the union guilty of 
the unfair labor practice of restraint and coercion against crew members in their 
rights to refrain from joining a union. 

Three Federal judges sitting on the United States Court of Appeals for the 
Seventh Circuit in Chicago unanimously reversed the NLRB decision when it 
“ame up on appeal. The court gave careful consideration to the NLRB argu- 
ments, but found them inconceivable. The Board majority had found the union 
guilty because of the incident of November 3, 1954, when Knapp remained on 
board after Burt Banta had ordered him off, and had tried to hold Banta in 
check until other crew members could get away. ‘‘We cannot conceive how the 
mild defensive measures which were taken could have coerced the crew members 
to join a union,” said the court of appeals. 

The Board had also found the union guilty because of the incident of November 
6, for massing on the picket line and ‘“‘brandishing weapons’”’ at the persons on 
the tow, calling this a threat of violence against both the Bantas and their 
employees. The court of appeals demolished this finding: 

“It seems farfetched indeed to picture men, who had been instructed to shoot, 
to maim, and each of whom possessed a loaded firearm, being intimidated and 
coerced by a dozen to 20 union men on a barge carrying toothpicks, a screwdriver, 
and a wrench.” 

b. The BV D case.—In fighting off the International Ladies’ Garment Workers’ 
Union, the BVD Co. in Pascagoula, Miss., fired a number of employees for union 
activity. These employees and others took up their cause on the picket line. 
During the picketing, there were numerous acts of violence committed by third 
persons or persons unknown, none of which in any way involved the strikers on the 
picket line. When the union’s charges against BVD for unlawfully firing the 
employees came before the trial examiner, he found the company guilty and 
ordered those strikers reinstated with full back pay. On the issue of reinstatement, 
the Board majority made the ruling that the persons on the picket line had no 
protection from the law because they had done nothing to dissociate themselves 
from the acts of violence—‘by admonishment, denunication, or public pro- 
nouncement.” 

The Court of Appeals for the District of Columbia unanimously reversed the 
NLRB on thisruling. The Board decision had violated every established principle 
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of law that guilt is personal, that one cannot be held responsible for the uncon- 
nected acts of another. Apart from the totally unrealistic view of the practicalities 
of every day life on the picket line, the Board’s demand that strikers publicly 
repudiate outsiders before they can have legal protection for themselves ran 
counter to every established labor law case on any point similar to this. The 
court of appeals, in referring to the pickets, said: ‘‘And their silence provides no 
rational basis for inferring that they acquiesced in the wrongs of others with whom 
no agency relationship is shown.” 

“No rational basis’’ is the court’s description for the Board’s treatment of the 
BVD case. 

c. “Dirty linen’ .—Rivaling the Banta decision as an excusion into never-never 
land is the case of Modern Linen & Laundry Service, known among attorneys 
who work in the NLRB corridors as the “dirty linen’’ case. Back before the 
advent to power of the present Board, unfair labor practice charges were brought 
against Modern Linen of Rutland, Vt. The case went to trial before a trial 
examiner in early 1954, and to sustain the case, the General Counsel of the NLRB 
issued a subpena for one Eugen Pederson, a supervisory employee of the company, 
compelling him to attend and give testimony. Pederson’s testimony was hardly 
favorable to the company. A few days later Pederson was summarily fired 
because of the testimony he gave under subpena. 

Pederson himself then filed charges against Modern Linen protesting his 
discharge. The trial examiner found Pederson had been fired because of his 
testimony, ‘‘and for no other reason,” and recommended reinstatment and 
payment of lost wages. But in the meantime, the Board’s controversial 1954 
jurisdictional standards were promulgated, which drew a new dollar volume 
line on businesses where it would exert its jurisdiction. Modern Linen no longer 
met its jursidctional standards, the case against the company was dismissed, and 
neesnpyy despite having testified under subpena was left to the mercy of Modern 

inen. 

The United States Court of Appeals for the Second Circuit in New York was as 
shocked by this decision as was dissenting Board Member Murdock. The 
unanimous court, flaying the Board action, agreed with Murdock that the Board 
should be required to utilize every resource at its command to protect witnesses 
such as Pederson who had been placed in jeopardy because the Board had required 
them to appear and give testimony. Quoting a line from Murdock’s dissent, the 
court said: ‘‘We agree that the Board’s action here was ‘unjust and intolerable.’ ”’ 

“Unjust” and “intolerable” are strong words. They are used by Federal 
judges to describe the Board’s approach in “dirty linen.” 


4. The NLRB suppresses union activities over broad areas 


Not only has the new NLRB seriously curtailed the organizational rights of 
employees under the act, in direct contravention to the policy of Congress, but 
it has suppressed rights of established unions over broad areas. The Board, 
under the present administration, has limited the rights of union in the following 
fields, among others: (a) Secondary boycott protections, (6) on-the-job union 
rights, (c) seniority rules, (d) union security, (e) collective bargaining rights, and 
(f) protections against discriminatory discharges. The cases set forth hereafter 
could be repeated by numerous other examples in these and other fields. 

a. Secondary boycotts—Some years after the Taft-Hartley Act’s provisions 
against secondary boycotts went into effect, the NLRB upheld a clause in a union 
contract which gave the union the right to refuse to handle or work on struck 
goods. This was known as a “hot cargo”’ contract to which the employer agreed 
before it could become effective. The Board’s finding that hot cargo contracts 
did not violate the secondary boycott provisions of the law was then affirmed and 
upheld by the United States court of appeals in the case of Conway’s Express. 

But the post-1953 Labor Board, undertaking to reexamine many of the rulings 
of its predecessors, has wiped out the Conway’s Express doctrine, despite higher 
eourt approval of it. The United States Supreme Court, by 6 to 3, rejected the 
NLRB view that “hot cargo’’ contracts are illegal in themselves. The High 
Court majority said that unions were free to persuade employers not to handle 
“hot” goods but at the same time forced unions to seek enforcement through 
putting pressure on the employees of a neutral company with whom they have a 
‘thot cargo’’ clause. 

b. On-the-job union rights.—The law may give workers certain rights to band 
together for mutual aid and protection, but the NLRB has undertaken to limit 
these rights in favor of employer interests when workers are on the job. In Terry 
Poultry Co. (109 NLRB 1097) two employess left their work to protest to the plant 
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superintendent about how their foreman was mishandling their complaints about 
working conditions. Because they didn’t check with the foremen first, they were 
fired. The NLRB majority admitted that the concerted presentation of griev- 
ances is activity protected by law, but held that a company rule took precedence 
over statutory rights of employees. Members Murdock and Peterson, who have 
since been replaced by appointments made by President Eisenhower, dissented 
strongly, stating that the majority was simply refusing to recognize established 
judicial doctrone. ‘The majority’s attempt to justify the restriction on the 
employees’ exercise of this statutory right ignores the fact that leaving the job is 
as much part of the concerted activity as the actual presentation of the grievance 
to management, as the Board and court decisions plainly establish,’’ they said. 

Because of decisions like Terry Poultry Co. and several others, employees on 
the job must now be especially careful when they try to exercise rights they think 
they may have under the Federal Act. 

c. Seniority rules.—In another of the numerous cases where the NLRB has 
overruled a past decision favorable to labor, Pacific Intermountain Express, the 
Board found illegal a contract clause giving the union exclusive authority to resolve 
all disputes over seniority. The union had agreed not to base any decision on 
the union membership or nonmembership of any of the employees. But the 
Board “presumed” in advance that the union would misuse this authority. Not 
only was the union thought to be guilty until proved innocent, a rather upside- 
down view of some well settled Anglo-American concepts of law, but it may be 
asked where did the Board suddenly acquire the power to indulge in a presumption 
of future guilt. It would be difficult to find a theory of this kind applied to 
employer interests. 

d. Union security.—The Taft-Hartley Act permits a union to demand an em- 
ployee’s discharge under a valid union-shop contract when that employee does not 
pay his dues or initiation fees. When the problem of what to do about an em- 
ployee long delinquent in his dues who had attempted to pay up on the eve of 
his discharge came before the NLRB back in 1951, the Board studied the statute 
and its legislative history carefully. The members then concluded that once a 
discharge had been requested, it ought to be carried out, or else the union could 
never know where it stood. But soon after the ‘‘new’’ Board achieved a majority, 
this sound rule was toppled into discard by a summary reversal, Metal Ware 
Corp. (112 NLRB No. 80, 1955). 

In that case, the Board was upheld by one court of appeals, but in a recent 
decision another court of appeals disagreed, holding the Board had no authority 
to invoke its present rule that an employee, no matter how delinquent in his dues 
payments, may thwart the union by paying up at any time before the ax falls. 

e. Collective bargaining rights.—Despite reasonable rulings in the area of per- 
mitting unions to demand information from employers for collective bargaining, 
the Board has unfortunately shown a recent trend to curtail union rights in this 
area, despite court approval of its earlier doctrines. In a decision of less than a 
year ago, the new majority upheld an employer’s refusal to furnish the union 
production and sales figures for a bargaining session, Pine Industrial Relations 
Committee (118 NLRB No. 142). The astonishing thing about this ruling is that 
it came after the Board had scored signal successes in the United States Supreme 
Court in receiving approval of its requirements that employers give needed infor- 
mation to unions in order to foster intelligent collective bargaining. Member 
Murdock’s dissent pointed out the strong judicial authority supporting the uinon 
position in this case. 

f. Protection against discriminatory discharges——Despite the supposed protec- 
tions of the law, employees in many areas of this country today are extremely 
fearful of their jobs should they engage in union activity. It is altogether too 
easy for an employer to exact the ultimate penalty of discharge and put forth an 
apparently innocent excuse. An employee fired for union activity today is indeed 
in peril when he places his fate before the present NLRB. 

Two employees in a Miami garment factory who signed union application cards 
were fired a few days later. The floorlady told them, ‘‘ We will not have a union 
in here.” The Trial Examiner, hearing the evidence and viewing the witnesses, 
ruled that the employees were fired for union activity in violation of section 8 
(a) (3) of the act. The new Board majority reversed, Tropix-Togs, Inc. (111 
NLRB No. 157, 1955), agreeing with the employer’s claim that their work was 
unsatisfactory, that one employee argued with the fioorlady, and that the employer 
didn’t know of their union activity. These are rather typical employer excuses. 
Member Murdock’s powerful dissent demolished the shifting arguments of the 
Board majority, demonstrated that the floorlady had clearly indicated that the 
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discharges were for union activity, and pointed up the impropriety of reversing 
credibility finding of a trial examiner. 

In the very recent case of Orenduff & Kappel (118 NLRB No. 107), 31 employees 
who had signed union cards were laid off after the union lost an election. The 
trial examiner, when the case came to trial before him, found that the discharges 
were for union activity. Despite other proven antiunion activities, the Board 
refused to give vital job protection to these people by the simple technique of 
upholding the employer’s denial of his guilt on the witness stand, and sustaining 
his position that the layoffs were for economic necessity. Five employees testified 
on the record, without contradiction, that the night foreman had told them on 
repeated occasions that the boss intended to fire the entire night shift for union 
activity and intended to do it in such a way that he wouldn’t be caught, as Member 
Murdock’s cogent dissent pointed out. 


5. The NLRB makes feeble defense of its promanagement rulings 


Criticism of the Board, not only from trade-union sources but from outside 
observers like Professor Wirtz as well, has been widespread since the drastic turn 
of events beginning in late 1953. A full-scale attack on these new promanage- 
ment and antiumion doctrines was made in early 1956 by Senator Wayne Morse 
(Democrat of Oregon) when he detailed a long bill of particulars against the 
Board and demanded a full congressional investigation. When Senator Lister 
Hill (Democrat of Alabama), requested NLRB comment on Morse’s attack, the 
new Chairman, Boyd Leedom, defended the Board’s decisions in a reply to Senator 
Hill. 

One of Leedom’s first points was that Senator Morse relied upon information 
furnished him by Mozart Ratner, a former NLRB Assistant General Counsel 
who is now a Chicago attorney representing unions. Because Ratner represented 
unions, his biased view could be discounted, Leedom argued. The substance of 
the analytical criticisms made by Ratner was ignored. 

Leedom then reduced the cases decided by the ‘‘Eisenhower Board’’ which 
were criticized by Morse to 33, and then further boiled them down to 9 where 
there was a strict division of opinion between Truman appointees and Eisenhower 
appointees. Leedom then said that these 9 cases were less than two-tenths of 
1 percent of 4,615 decisions in contested cases during the preceding period, and 
dismissed this smaller number as insignificant. 

This kind of numerical defense begs the issue entirely. The great proportion 
of those 4,615 decisions are routine representation cases involving no issue at all 
between the interests of labor and management, and stand for nothing more than 
that the agency gets its work done. The real test of the Board’s bent comes in 
the critical cases where the deep-seated interests of labor and management clash 
head on. As Senator Morse’s charges held, it is in this area that the Board has 
made its influence felt; it is in this area that the Board has reversed case after case 
decided by its predecessor members favorable to unions; it is in this area that the 
Board, in all its changes, has not reversed a single significant case to deprive 
management of past gains. 

A third point made by Chairman Leedom was the most indefensible of all. He 
cited some 11 cases which he said were protective of union interests which were 
not previously considered or had gone the other way, and if one wanted to view 
these cases in isolation, the conclusion might be reached that the Board was 
prounion. Only 1 of the 11 cases involved a reversal of past Board policy, and 
2 of the 3 members voting in that case were Peterson and Paul Styles, who were 
appointed to the Board by President Truman. The only Eisenhower appointee 
was Chairman Guy Farmer, who was new to the Board. Three of the remaining 
cases involved practically the same issue, and most of the others involved the 
responsibility of employers to furnish data to unions for collective bargaining. 
Furthermore, every one of those decisions was based upon past authority which 
pointed the way to the result reached. Mr. Leedom’s suggestion that these 
cases might be taken to consider the Board as prounion falls far short of doing so 
in the view of those who know anything about NLRB law. 


6. The record of member Philip Ray Rodgers 

The NLRB, as with every other quasi-judicial or reg: latory body, is made up of 
individuals of varying backgronnds and views. It is generally recognized that one 
of its members, Philip Ray Rodgers, stands out more consistently against labor in 
his voting than any of the others. Because of his expressed opinions and oft- 
stated views, and vigor in doing so, the lawyers trying cases before the Board, 
and labor representatives having such cases to present, quite uniformly consider 
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Rodger the “strong man” for management on the NLRB. It was therefore 
thovght that a detailed review of his voting record and actions world throw 
light on the location of the management influence which is distorting the Board 
out of all semblance of its original purpose as conceived by the Congress in 
establishing this quasi-judicial procedure. 

A eareful case-by-case study has been made of Rodgers’ record. This study 
was confined to cases where there was a direct conflict between the interests of 
labor and management and where there was eno’gh difference of opinion to bring 
forth two points of view represented by a majority and a dissenting opinion. In 
the years 1955, 1956, and 1957, in cases where Rodgers voted, his record indicates 
as follows: 
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Every one of these cases is named and cited in an appendix to this paper. 

When a man stands out by voting for management 98 percent of the time 
over a 3-year period in critical cases, it is reasonable to ask whether he is a judge 
or a partisan. Does this conduct show a strong management bias unbecoming 
to a member of the National Labor Relations Board? 

Let us examine the record in eight important areas: 

a. Furnishings of wage data for collective bargaining.—One of the few areas 
where the present NLRB has maintained a record in behalf of employee interests 
is in its requirements that employers furnish data on wages to unions for the 
purposes of collective bargaining, although even this trend has been weakened of 
late. 

In Glen Raven Knitting Mills (115 NLRB No. 66) the Board adhered to its 
longstanding rule that an employer must furnish relevant wage data upon request, 
and found the employer guilty of a refusal to bargain. Member Rodgers, however, 
dissented from this ruling, arguing that wage data must be both relevant and 
necessary before an employer ought to have to furnish it. Adding a new require- 
ment of showing necessity would make a union’s position increasingly difficult 
in collective bargaining. 

b. Unions are guilty until proven innocent.—In National Biscuit Co. (115 
NLRB No. 235) the Bakery Workers Union, in an effort to speed up collection 
of dues, increased their dues by $1 per month and then gave a $1 discount if dues 
were paid on time. An NLRB majority, over the dissents of Murdock and 
Peterson, held this to be unlawful. Member Rodgers filed a separate concurring 
opinion, in which he relied on his finding that the union had “offered no plausible 
explanation for its so-called discount procedure.”” Mr. Rodgers’ requirement of a 
plausible explanation before he could remove the taint of guilt, rather than 
requiring positive proof of transgression, met short shrift in the Court of Appeals 
for the Third Circuit in Philadelphia, where the Board decision was unanimously 
reversed by three judges who found the union plan perfectly lawful in every respect. 

In Arnold Bakers, Inc. (115 NLRB No. 208) the Board found the union’s 
picketing to be illegal even though the union’s proof showed that it was merely 
trying to inform the public of the existing situation. Rodgers presumed that a 
previous state of affairs continued to exist, despite the proof to the contrary. 
This Board decision, too, was reversed in the court of appeals. 

c. Employer freedom to fire for union activity.—It is alleged that one of the most 
important reasons employees are afraid to stand up and be counted for labor 
unions today is because-the NLRB hasso seriously weakened the protections 
afforded by the law. But even in cases where the Board will give protection for 
persons fired for union activity, Member Rodgers finds it difficult to censure 
antiunion employers. 

A worker in Cross Co. (119 NLRB No. 97) had been given 4 merit raises 
and 5 satisfactory ratings by supervisors, with no complaints about his work 
of any kind. When a union tried to organize his shop, he took an open position 
in favor of the union, wore a union button while at work, and argued the merits 
of the union cause with company representatives. His foreman called him a 
“union red hot,’’ who was “‘poisoning the minds of the apprentices.” 
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The union lost the election, and 1 month later this employee was fired. He 
was “unqualified,” said the company. When the case came to trial, the examiner 
readily found that the employer’s purported excuse was not genuine, concluded 
that the employee was fired for union activity, and ordered him reinstated with 
back pay. Members Bean and Jenkins, when the case came before the Board for 
review, affirmed the trial examiner and gave the employee the job protection to 
which he is entitled under the law. Rodgers dissented, voting in favor of the 
employer and denying any protection at all to the discharged workman. ‘“Some- 
thing more is required by way of proof,’’ said Mr. Rodgers. This refusal to be 
convinced in the most obvious kind of case against an employer is in marked 
contrast to Rodgers’ eagerness to find against unions as in National Biscuit Co. 
and Arnold Bakers, Inc., where the union ‘offered no plausible explanation” 
sufficient to satisfy Rodgers. 

d. Approvol of employer deceit and misrepresentation.—A clever plan to shock 
his employees into voting against the union was conceived by an employer in 
Bata Shoe Company (116 NLRB No. 165) when he wrote on their paycheck 
stubs on the morning of the election that a deduction of $29.20 for union dues, 
fines, and assessments would be there in the future if the union won the election. 
This was an outright falsehood and the employer knew it. A Board majority 
voted to set the election aside on this ground, along with another reason, but 
not so Member Rodgers. In his dissent, he argues that the statements on the check 
stubs “were certainly within the realm of possibility.” 

e. Hot cargo contracts—While the shifting majorities of the Board have had 
difficult times in dealing with hot-cargo contracts, these troublesome questions 
of law have posed no difficulties at all for Member Rodgers. Two members 
of the NLRB in American Iron Co. (115 NLRB No. 121) ruled that even 
though there was a hot-cargo contract in effect, a union was guilty of a secondary 
boycott if it attempted to induce the employees to honor the contract. This 
doctrine would presumably leave a union free to ask an employer to honor the 
agreement he signed. But Member Rodgers would hold hot-cargo contracts 
unlawful altogether as contrary to public policy, regardless of what the statute 
says, and regardless of what the United States Supreme Court has ruled. 

f. Wholesale employer interrogation.—One of the troublesome areas of labor law 
is how far can an employer go in interrogation of his employees about their union 
aspirations. While the courts and the NLRB have rejected the theory that 
employer interrogation in itself is unlawful, it has been consistently held that 
when an employer grills his employees in such a way as to interfere with a free 
election, that election will be set aside. Member Rodgers has repeatedly approved 
gross examples of employer interrogation where his more moderate colleagues 
have upheld employee interests. 

In American Furniture Co. (118 NLRB No. 156) where employer interroga- 
tion was intermingled with a pattern of employer interference, Rodgers dissented, 
arguing that the ruling was “well calculated to curtail further an employer’s 
freedom of speech.”’ In Peoples Drug Stores (119 NLRB No. 85) where em- 
ployees were called into back rooms individually or in small groups and grilled, 
Rodgers again dissented, stating that the majority decision had the effect to 
“nullify one of the most significant aspects of the law—the employer’s right to 
free speech.”’ 

g. Restriction of rights of strikers—The Board’s decision which would have 
had the effect of undermining the rights of striking employees in the BVD case, 
as has been previously discussed, met firm rejection in the court of appeals. 
But when the case came back to the Board for further proceedings after the court 
of appeals decision (BV D Co., 117 NLRB No. 182) Member Rodgers was still 
unconvinced. 

The Board majority, in conformance with the court ruling, ordered 37 strikers 
reinstated to their jobs with back pay. The court of appeals decision had strongly 
stated there was no proof of violence in the strike which could be attributed to the 
striking workers. But despite this definite conclusion, which persuaded his 
colleagues, Member Rodgers dissented, and sought the loophole of sending the 
case back to reopen the record, which would have afforded the company a new 
opportunity to try to find something else to blame on the strikers. 

h. Limiting union campaign rights—One of the established principles of labor 
law is that union workmen have a right to wear campaign buttons, or union 
buttons or badges, while on the job unless there are special circumstances sufficient 
to justify taking away this right. 
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In Kimble Glass Co. (1183 NLRB No. 58) an employer fired 21 persons for 
wearing union buttons on the job, because members of a rival union complained 
and this might have led to “‘violence.”” The Board held in finding against the 
employer that if this minority group should have attempted disruptive tactics, 
the employer could have dealt with them in a proper disciplinary manner. 
Rodgers, in dissenting, concluded: ‘‘To allow a finding of an unfair labor practice 
to stand against the company under the circumstances here would * * * deny 
to the company the right to forbid on its premises conduct which is manifestly 
destructive of discipline.” 

In the illustrations of his views given here, it has been necessary to cite dis- 
senting opinions of Rodgers. Lest this be an argument contrary to the position 
earlier taken that Rodgers is generally recognized to be a dominant force on the 
Board against the rights of unions, it must be considered that majority opinions 
of the Board are unsigned, and only by turning to separate concurring opinions 
or dissenting opinions can the particular point of view of an individual Board 
member be identified. 


7. Conclusion 


Decisive changes in the National Labor Relations Board practices are necessary 
if the national policy of Congress as expressed in the statute is to be carried out. 
For example, many union organizers today, convinced that resort to the Board 
is a hazardous prospect, are formulating plans to return to the old pre- Wagner 
Act formula of calling a strike to obtain union recognition. 

When a majority of the employees signify their willingness to join the union 
by signing cards, these organizers can submit their legitimate claims to employers 
and ask for recognition. If the employer declines, rather than file a petition 
with the NLRB, a strike will be called or a picket line will be promptly placed 
before the employer’s premises. The Wagner Act, and the Taft-Hartley Act 
continued the policy of alleviating the necessity of strike action in these cases. 

The NLRB today appears to have forgotten that the law is still framed pri- 
marily to protect employee interests. While some employer-dominated persons 
might want to argue that management rights deserve primary concern, the fact 
is that the law is not written in that manner, and that Congress has not changed 
the basic concepts which it wrote into section 7 of the act in 1935 and continued 
without serious change in 1947. 

The NLRB will continue to reflect the judgment and views on the law held 
by its members. Only as opportunity occurs to appoint or reappoint members 
to the Board can major changes be effected in its administration of labor-manage- 
ment laws. A case in point is that of Mr. Rodgers whose current term expires 
in August 1958. His name has been sent up to the Senate for confirmation for 
a second term. The Senate Labor and Education Subcommittee may hold hear- 
ings and must take action before the nomination can be acted upon by the Senate, 
which must confirm or refuse the appointment. 

It is well to consider in this connection once more the role which the NLRB 
is intended by law to play. Prior to its establishment, the scales of justice were 
tipped sharply in favor of management. To establish some degree of balance, 
the Congress passed the Wagner Act and created the NLRB in which labor’s 
case could receive sympathetic and justifiable consideration at the hands of a 
board whose members were to be selected not only for their knowledge of labor- 
management problems but for their understanding of the part the NLRB was 
meant to play in securing justice for labor. 

The Taft-Hartley amendments in 1947 retained the broad basic protections 
accorded labor in the Wagner Act, even while legislating against some union 
abuses. Thus, the basic scheme of Federal protection of employee rights to 
organize and bargain collectively, to have unions of their own choice, and to 
carry on these activities free of employer restraint and coercion has been a funda- 
mental principle of American law for 23 years. The members of this Board take 
an oath to carry out the intent of this law in their administration and in their 
decisions. This is the standard by which they should be judged. 


APPENDIX 


Cases before the National Labor Relations Board in 1955, 1956, and 1957 in 
which Member Philip Ray Rodgers voted where there was divided opinion among 
members of the Board and where there was a direct conflict on one or more issues 
between the interests of employers and employees. 
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1957 
Cases in which Member Rodgers voted for the interest of employers (45): 


Goodall Mfg. Co., 117 NLRB No. 21, 39 LRRM 1163 

San Diego Glass and Paint Co., 117 NLRB No. 14, 39 LRRM 1165 
Bi-States Co., 117 NLRB No. 22, 39 LRRM 1180 

Ekco Products Co., 117 NLRB No. 31, 39 LRRM 1184 

Marley Co., 117 NLRB No. 28, 39 LRRM 1195 

Bordo Products Co., 117 NLRB No. 39, 39 LRRM 1220 

Brown Marine Drilling Co., 117 NLRB No. 48, 39 LRRM 1224 
Furness Electric Co., 117 NLRB No. 60, 39 LRRM 1250 

Butte Water Co., 117 NLRB No. 63, 39 LLRM 1259 

Capital Paper Co., 117 NLRB No. 95, 39 LRRM 1290 

Leeds Shoe Stores, Inc., 117 NLRB No. 90, 39 LRRM 1294 
Nash-Finch Co., 117 NLRB No. 116, 39 LRRM 1329 

Washington Coca-Cola Bottling Works, 117 NLRB No. 161, 39 LRRM 1389 
Fant Milling Co., 117 NLRB No. 168, 39 LRRM 1395 

BVD Co., 117 NLRB No. 182, 40 LRRM 1021 

Dixie Lou Frocks, 117 NLRB No. 194, 40 LRRM 1048 

General Shoe Corp., 117 NLRB No. 212, 40 LRRM 1082 

Endicott Johnson Corp., 117 NLRB No. 246, 40 LRRM 1108 

Euclid Foods, Inc., 118 NLRB No. 17, 40 LRRM 1135 

Mohawk Business Machines, 118 NLRB No. 23, 40 LRRM 1145 
Carpenters Union, 118 NLRB No. 24, 40 LRRM 1171 

Southern Bleachery and Print Works, 118 NLRB No. 33, 40 LRRM 1174 
Aeronca Mfg. Co., 118 NLRB No. 57, 40 LRRM 1196 

Joslin Dry Goods Co., 118 NLRB No. 58, 40 LRRM 1219 

Orenduff & Kappel, 118 NLRB No. 107, 40 LRRM 1274 

Pine Industrial Relations Committee, 118 NLRB No. 142, 40 LRRM 1315 
American Furniture Co., 118 NLRB No. 156, 40 LRRM 1331 
Charleston Transit Co., 118 NLRB No. 160, 40 LRRM 1344 

Dallas General Drivers, 118 NLRB No. 165, 40 LRRM 1349 
Associated Wholesale Grocery of Dallas, 119 NLRB No. 9, 40 LRRM 1445 
Westinghose Electric Corp., 119 NLRB No. 26, 41 LRRM 1005 
Curtis Brothers, 119 NLRB No. 33, 41 LRRM 1025 

Alloy Mfg. Co., 119 NLRB No. 38, 41 LRRM 1058 

Nathan Warren & Sons, 119 NLRB No. 43, 41 LRRM 1072 

Genuine Parts Co., 119 NLRB No. 53, 41 LRRM 1087 

Bryan Mfg. Co., 119 NLRB No. 59, 41 LRRM 1121 

Peoples Drvg Stores, 119 NLRB No. 85, 41 LRRM 1141 
Sprouse-Reitz Co., 119 NLRB No. 87, 41 LRRM 1155 

Cross Co., 119 NLRB No. 97, 41 LRRM 1166 

Traders Oil Co., 119 NLRB No. 109, 41 LRRM 1180 

Shaver Transfer Co., 119 NLRB No. 121, 41 LRRM 1194 

Associated General Contractors, 119 NLRB No. 133, 41 LRRM 1209 
Roberts & Associates, 119 NLRB No. 131, 41 LRRM 1228 
Paramount Cap Mfg. Co., 119 NLRB No. 115, 41 LRRM 1234 
Ozark Hardwood Co., 119 NLRB No. 129, 41 LRRM 1243 


Cases in which Member Rodgers voted for the interests of employees (0). 
1956 


Cases in which Member Rodgers voted tor the interest of employers (49): 


Pardee Construction Co., 115 NLRB No. 22, 37 LRRM 1255 
Riteway Motor Parts Corp., 115 NLRB No. 52, 37 LRRM 1281 
Long Meadow Coop., 115 NLRB No. 70, 37 LRRM 1312 

Glen Raven Knitting Mills, 115 NLRB No. 66, 37 LRRM 1319 
East Newark Realty Co., 115 NLRB No. 75, 37 LRRM 1328 
Carpenters Union, 115 NLRB No. 85, 37 LRRM 1338 
Cranston Print Works, 115 NLRB No. 89, 37 LRRM 1346 
Plumbers Union, 115 NLRB No. 90, 37 LRRM 1360 

Swift & Co., 115 NLRB No. 105, 37 LRRM 1391 

American Iron Co., 115 NLRB No. 121, 37 LRRM 1395 

Zeller Corporation, 115 NLRB No. 111, 37 LRRM 1399 
Southern Bleachery, 115 NLRB No. 118, 37 LRRM 1412 
Farrell-Creek Heel Co., 115 NLRB No. 131, 37 LRRM 1438 
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Ranier Theater Corp., 115 NLRB No. 148, 37 LRRM 1450 
Southwestern Motor Transport, 115 NLRB No. 155, 37 LRRM 1459 
Theo Hamm Brewing Co., 115 NLRB No. 193, 38 LRRM 1014 
Southern Waste Material Co., 115 NLRB No. 201, 38 LRRM 1031 
Arnold Bakers, 115 NLRB No. 208, 38 LRRM 1059 

Deskins Super Market, 115 NLRB No. 252, 38 LRRM 1121 

Gary Hobart Water Corp., 115 NLRB No. 253, 38 LRRM 1123 
National Biscuit Co., 115 NLRB No. 235, 38 LRRM 1126 

Bremen Steel Co., 115 NLRB No. 257, 38 LRRM 1130 
Patterson-Sargent Co., 115 NLRB No. 255, 38 LRRM 1135 
Technicolor Motion Picture Corp., 115 NLRB No. 261, 38 LRRM 1140 
Thayer Co., 115 NLRB No. 260, 38 LRRM 1142 

Banner Die Fixture Co., 115 NLRB No. 262, 388 LRRM 1149 

C. R. Brown Cafeterias, 115 NLRB No. 276, 38 LRRM 1166 
Eavey Co., 115 NLRB No. 278, 38 LRRM 1177 

Paper Makers Importing Co., 116 NLRB No. 37, 38 LRRM 1228 
Dixie Coca-Cola Bottling Co., 116 NLRB No. 38, 38 LRRM 1244 
Darling & Co., 116 NLRB No. 43, 38 LRRM 1258 

W. T. Smith Lumber Co., 116 NLRB No. 64, 38 LRRM 1280 
Empire State Express, Inc., 116 NLRB No. 84, 38 LRRM 1298 
Southern Silk Mills, 116 NLRB No. 96, 38 LRRM 1317 

Retail Fruit Dealers Assn., 116 NLRB No. 99, 38 LRRM 1323 
American Brake Shoe Co., 116 NLRB No. 107, 38 LRRM 1330 
Queen Ribbon & Carbon C o., 116 NLRB No. 112, 38 LRRM 1342 
Coca-Cola Bottling Co., 116 NLRB No. 115, 38 LRRM 1345 
Glove Workers Union, 116 NLRB No. 94, 38 LRRM 1348 
Giustine Bros. Lumber Co., 116 NLRB No. 89, 38 LRRM 1356 
Steel Products Engineering Co., 116 NLRB No. 70, 38 LRRM 1363 
Consolidated Industries, Inc., 116 NLRB No. 195, 38 LRRM 1440 
Bata Shoe Co., 116 NLRB No. 165, 38 LRRM 1448 

American Bottling Co., 116 NLRB No. 180, 38 LRRM 1465 
American Furniture Co., 116 NLRB No. 206, 39 LRRM 1027 
American Tool Works Co., 116 NLRB No. 247, 39 LRRM 1072 
Woodworkers Union, 116 NLRB No. 255, 39 LRRM 1082 

J. W. Banta, 116 NLRB No. 266, 39 LRRM 1098 

Incorporated Oil Co., 116 NLRB No. 271, 39 LRRM 1106 


Cases in which Member Rodgers voted for the interests of employees (2): 


Bond Stores, Inec., 116 NLRB No. 277, 39 LRRM 1125 
McAnary & Welter Inc., 115 NLRB No. 165, 37 LRRM 1483 


1955 


Cases in which Member Rodgers voted for the interests of employers (66): 


John W. Thomas Co., 111 NLRB No. 37, 35 LRRM 1444 

Electrical Workers, 111 NLRB No. 57, 35 LRRM 1474 

Rein Co., 111 NLRB No. 89, 35 LRRM 1517 

Potomac Electric Power Co., 111 NLRB No. 92, 35 LRRM 1527 
Buitoni Foods Corp., 111 NLRB No. 108, 35 LRRM 1546 

J. P. Stevens & Co., 111 NLRB No. 114, 35 LRRM 1549 

F. W. Woolworth Co., 111 NLRB No. 126, 35 LRRM 1561 

Texas Prudential Ins. Co., 111 NLRB No. 131, 35 LRRM 1572 
Florida Builders Inc., 111 'NLI RB No. 130, 35 LRRM 1575 
Milwaukee Gas L ight Co., 111 NLRB No. 135, 35 LRRM 1585 
Contera Providencia, ‘NLRB No. 141, 35 LRRM 1596 

National Mattress Co. 11 NLRB No. 149, 35 LRRM 1607 
Tropix-Togs, Inc., 111 NL RB No. 157, 35 I LRRM 1622 
Ferguson-Steere Motor Co., 111 NLRB No. 181, 35 LRRM 1638 
Pasco-Kennewick Bldg. Trades Council, 111 NLR B No. 192, 35 LRRM 1667 
White Motor Co., 111 NLRB No. 204, 35 LRRM 1688 

Valley Steel Products, 111 NLRB No. 206, 35 LRRM 1694 

Coats & Clarks, Ine., 112 oa a No. 27, 35 LRRM 1713 

Texas Co., 112 NL RB No. 35 LRR M 1729 

Crump, Inc., 112 NLRB eg 49, (3 LRRM 1012 

American Steel Foundaries, Ine., 112 NLRB No. 66, 36 LRRM 1039 
Lewisberg Chair & Furniture Co. 112 NLRB No. 90, 36 LRRM 1079 
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Orkin the Rat Man, 112 NLRB No. 101, 36 LRRM 1102 

DAV, Inc., 112 NLRB No. 116, 36 LRRM 1114 

Milwaukee Electric Tool Corp., 112 NLRB No. 142, 36 LRRM 1162 
Nutone, Inc., 112 NLRB No. 142, 36 LRRM 1165 

P & V Atlas Industrial Center, 112 NLRB No. 144, 36 LRRM 1171 
Cochran Co., 112 NLRB No. 182, 36 LRRM 1203 

Broward Marine, 112 NLRB No. 175, 36 LRRM 1216 

Carrier Corp., 112 NLRB No. 177, 36 LRRM 1218 

Gala-Mo Arts, Inc., 113 NLRB No. 2, 36 LRRM 1233 

Etiwan Fertilizer Co., 113 NLRB No. 11, 36 LRRM 1258 

KTRH Broadcasting Co., 113 NLRB No. 13, 36 LRRM 1260 
LaPointe Machine Tool Co., 113 NLRB No. 19, 36 LRRM 1273 
Coats & Clark, Inc., 113 NLRB No. 29, 36 LRRM 1281 

Meat Cutters Local 88, 113 NLRB No. 31, 36 LRRM 1307 

Burns & Gillespie, 113 NLRB No. 45, 36 LRRM 1313 

Caterpillar Tractor Co., 113 NLRB No. 37, 36 LRRM 1336 
Kimble Glass Co., 1183 NLRB No. 58, 36 LRRM 1340 

Kenosha Auto Corp., 113 NLRB No. 69, 36 LRRM 1353 

Bowen Products Corp., 113 NLRB No. 63, 36 LRRM 1355 

Taylor Forge & Pipe Works, 113 NLRB No. 65, 36 LRRM 1358 
Operating Engineers Local 12, 113 NLRB No. 67, 36 LRRM 1360 
Plum Creek Logging Co., 113 NLRB No. 88, 36 LRRM 1390 
Central Electric Power Co-op., 113 NLRB No. 104, 36 LRRM 1403 
Better Monkey Grip Co., 113 NLRB No. 110, 36 LRRM 1405 
Westinghouse Electric Corp., 113 NLRB.No. 105, 36 LRRM 1416 
Kearney & Trecker Corp., 113 NLRB No. 113, 36 LRRM 1422 
Sunset Lumber Products, 113 NLRB No. 115, 36 LRRM 1426 
Badenhausen Corp., 113 NLRB No. 96, 36 LRRM 1430 

Lax Clock Mfg. Co., 113 NLRB No. 117, 36 LRRM 1432 
Lily-Tulip Cup Corp., 113 NLRB No. 116, 36 LRRM 1436 

Oregon Coast Operators Assn., 113 NLRB No. 127, 36 LRRM 1448 
Hearst Corp., 113 NLRB No. 130, 36 LRRM 1454 

Reliable Mailing Service, 113 NLRB No. 129, 36 LRRM 1459 
Sand Door & Plywood Co., 113 NLRB No. 123, 36 LRRM 1478 
General Millwork Corp., 113 NLRB No. 124, 36 LRRM 1484 
Belden Brick Co., 114 NLRB No. 13, 36 LRRM 1504 

National Video Corp., 114 NLRB No. 104, 37 LRRM 1009 

Olaa Sugar Co., 114 NLRB No. 112, 37 LRRM 1018 

Mid West Pool Car Assn., 114 NLRB No. 110, 37 LRRM 1023 
California Footwear Co., 114 NLRB No. 117, 37 LRRM 1037 
Continental Tire & Rubber Co., 114 NLRB No. 96, 37 LRRM 1095 
Central Dairy Products Co., 114 NLRB No. 182, 37 LRRM 1114 
WTOP, Inc., 114 NLRB No. 194, 37 LRRM 1143 

Pinkerton’s Inc., 114 NLRB No. 215, 37 LRRM 1163 


Cases in which Member Rodgers voted for the interests of employees (2): 
Borg-Warner Corp., 113 NLRB No. 120, 36 LRRM 1439 
Holmes & Barnes, 114 NLRB No. 110, 36 LRRM 1609 

Senator Purrreti. Well, Mr. Chairman, when the witness speaks of 
the article, he means the article he has there, the galley proof, I 
imagine, of the article, not the corrected article which may appear 
later in print; is that correct? You are speaking now of the galley 
proof you have which is the only evidence you have before you? 

Mr. Ropcers. That is right. 

The CHarrman. All right, sir, you may proceed. 

Mr. Ropcers. Mr. Chairman, members of the committee, approxi- 
mately 5 years ago, I appeared before this Committee in connection 
with my first nomination by the President to be a member of the 
National Labor Relations Board. Prior to my nomination in 1953, | 
had served on the staff of this committee for a period of 6 years in a 
responsible and confidential capacity. 
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At the time of my original appointment, no witnesses opposed my 
confirmation, and my appointment was unanimously approved by 
this committee and approved by the Senate without objection. 

Since becoming a member of the National Labor Relations Board, 
I have participated in 6,886 decisions: 5,963 representation cases 
and 923 unfair labor practice cases. In addition, I have participated 
in countless miscellaneous and supplemental matters. In considering 
these numerous cases, and arriving at my conclusions therein, I have 
sought always to adhere to my oath of office and to the statement of 
principles I made at the time of my swearing in as a member of this 
quasi-judicial Board. At that time I stated: 

I accept this appointment fully cognizant of the grave responsibilities which it 
involves. I undertake these responsibilities with an abiding sense of humility. 

I do not wish to convey the impression, however, that my humility bespeaks 
any lack of knowledge as to what my responsibilities are, or any indecision as to 
the attitude with which I intend to approach those responsibilities. 

I take this position as the representative of no individual or no group, other 
than the people of the United States. To each petitioner under this act, whether 


he represents labor, management, or an individual, I propose to extend his full 
rights and nothing more. 


I propose to carry out this law, not as it once was, not as some may wish it to 
be, but as it is. In other words, I intend to adhere to the Taft-Hartley Act as it 
stands and to apply it as Congress in its wisdom intended it to be applied. 

If any individual or group feels that this act requires modification, let him look 
to the Congress of the United States to effect those modifications, and not to this 
agency. I propose neither to subvert the intent of Congress nor to usurp its 


lawmaking functions through the decisional or administrative processes of this 
Board. 


Indeed, it is my belief that those who feel impelled to work only on behalf of 
one faction or another, rather than in the public interest, in this or any other field 
of Government activity, should not presume to wear the cloak of the impartial 
publie servant. 


I propose also to give full recognition and effect to the decisions rendered by 
the courts in this important area of public policy, with no attempt on my part to 
avoid, restrict, or circumscribe the intent or impact of such decisions. In the 
American scheme of things this agency is, necessarily, a mere creature of the 
Congress and a subject of the courts. It is not my intention to attempt to place 
this agency outside its proper constitutional context. 

As a long-time employee of the legislative branch of the United 
States Government, and as one who was on the scene during the 
lengthy public hearings, the numerous executive committee meetings, 
and the detailed floor debate which preceded and accompanied the 
enactment of the Taft-Hartley Act, I have always laid great store by 
what I conceive to be the legislative intent behind the adoption of the 
various provisions of this act. In this connection, I have always 
tried to consider the protection of the rights of employees and the 
public interest in the various cases which I have decided, for these 
two principles are the warp and fabric of the legislative intent which 
underlies the entire law. 

On Friday of last week I was handed a galley proof of an article to 
be published by Public Affairs Institute, entitled “Labor Act Upside 
Down.” The article, which purports to be a work of scholarship, is 
an attack upon the decisions of the NLRB since 1953, and an attack 
on my voting record as a Board member. The thesis of this article 
is to the effect that both the Board and I, since my appointment in 
1953, have been promanagement. 

Now criticism of the NLRB and its various members is nothing 
new—it is being issued from all quarters at all times. In looking over 
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this particular article which claims a promanagement bias, I was 
somehow reminded of a monumental work which came across my desk 
some weeks ago entitled “How The Labor Board Kepealed Taft- 
Hartley.”” This latter article, written by Professor Petro of New 
York University, holds as its thesis that the NLRB is motivated by 
an extremely prounion bias. Each of these articles cite an infinite 
number of cases to support its thesis. In addition to the foregoing 
there have been numerous other articles, speeches, editorials, news 
letters, and whatnot, all designed to prove that the NLRB is pro- 
union, antiunion, promanagement, antimanagement, and in some 
cases just plain impossible. And, of course, where an author by pre- 
design selects the cases about which he will write, it is possible to 
prove anything about any administrative tribunal, or even about the 
United States Supreme Court for that matter. 

For obvious reasons it would be impossible for me to reread and 
analyze the many cases cited in these numerous articles, for, if I under- 
took to do so, | would have no time to apply to pending pressing 
matters currently before the Board. 

Rather than attempt to comment on the fragmentary record set 
forth in the particular article before you, I propose, as nearly as I am 
able, to present to you the complete record of my service as a member 
of the NLRB. Obviously it would be impossible, if not improper, for 
me to attempt to explain the mental processes which led to my con- 
clusion in a particular case or group of cases. I therefore propose to 
submit the record and let the record speak for itself. 

I think it will be generally agreed by any impartial person or group 
that one of the most reliable tests of the performance of any adminis- 
trative agency is its record of success or lack of success in having its 
orders enforced by the courts of review. In this connection, I set 
forth below a table showing the results in the courts of appeals of all 
NLRB cases. For convenience, the table is divided to show the 
results in such litigation before I became a member of the Board, and 
for each year thereafter. 

I will not take the trouble to read those statistics. 

The CuatrMan. They will appear in the record in full. 

Mr. RopGrers. Thank you, Senator. 
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(The tables referred to follow :) 


Litigation for enforcement or review of Board orders 











Results Number | Percent 
July 5, 1935, to June 30, 1953: 
Cases decided by United States courts of appeals__......__- Seen occ 1, 227 100. 0 
Board orders enforced in full 737 | 60. 1 
Board orders enforced with modification 264 21.5 
Remanded to Board - 24 | 1.9 
Board orders partially enforced and partially remanded_-_._...._..--- 5 |} .4 
I a tl 197 16.1 
July 1, 1953, to June 30, 1954: mate Ae. ine ieee 
Cases decided by United States courts of appeals...................--.-- 201 100. 0 
a IONS IR 116 57.7 
Board orders enforced with modification..._.............-....-.--.-- 36 17.9 
I A i a ms 1 |} 5 
Board orders partially enforced and partially remanded_........._--- 2 1.0 
Board orders set aside. -....... pEsEeceehiddeLinaewadeudadicdannh< 46 | 22.9 
July 1, 1954, to June 30, 1955: Tea ISSR i 
Cases decided by United States courts of appeals_.............-...------ 110 100.0 
Board or@ere euforesd tm fall... .. 5. nc cence cccccccccuccs- s 66 | 60. 0 
Board orders enforced with modification..._........-...------------- 15 13.6 
EA sgh Cea STR Oe ae eR eae 4 3.6 
Board orders partially enforced and anbatted remanded_....____.-__- 2 1.8 
Irs UT a onions 23 1.0 
July 1, 1955, to June 30, 1956: 
Cases decided by United States courts of appeals. --........---- 95 100. 0 
Board order enforced in full_ 57 60.0 
Board orders enforced with modification. acl tataac ; 13 13.7 
pi gy eS Pee eee ; 5 5.3 
Board orders partially ‘enforced and partially remanded __- 2 2.2 
Board orders set aside ------- Waedetuk dactanhgnate ee od 18 19.0 
July 1, 1956, to June 30, 1957: ia a eon we 
Cases decided by United States courts of appeals -- ----- : ac 84 | 100. 0 
Board order enforced in full : : 47 55.9 
Board orders enforced with modification _- esa nied 19 22.6 
Remanded to Board--.----.----- 4 4.8 
Board orders partially enforced and partially r remanded - 1 1.2 
Board orders set aside. _..........----- oo $ 13 15.5 
July 1, 1957, to June 30, 1958: ” Ta eee, 
Cases decided by United States courts of appeals... _------ 55 100. 0 
Board order enforced in full__._...-..-- ; ‘ 39 | 70.9 
Board orders enforced with modification. se 3 5.5 
Remande:! to Board---- - ‘ 4 | 72 
Board orders 1 vartially ‘enforced and partially remanded. ___. 1 1.8 
te A Oe Bi iiy cd nncebnanunncdpondpididdestecadckban x 14.5 
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Mr. Ropasrs. These tables, contrary to the impression conveyed 
by the article in question, will show that the record of enforcement in 
such litigation, both in numbers and percentages, is running about the 
same since my ‘advent to the Board as it did prior thereto. Certainly, 
there is nothing in these figures to indicate that the act has been sud- 
denly turned “upside down n,’’ as the article before you seems to pro- 
claim. 

Turning now to the general allegations contained in the alleged 
analysis before you, the author states that (and I, of course, do not 
concede in any way his characterization of the cases cited) during 
the years 1955, 1956, and 1957, I issued 160 promanagement opinions 
and only 4 proemployee opinions. Now, according to this self- 
established standard, these so-called promanagement opinions in- 
clude 62 complaint cases in which I signed the majority opinion, dis- 
senting opinions written by me in 38 “complaint cases, and opinions 
signed by me in 60 representation cases. 

With respect to the 62 C cases involved, the following results are 
available at this time: 


uO AE URIS Ss mph ros on) es os sen et 62 
(a) No appeal from Board decision - : 11 

(b) Voluntary compliance with Bo: urd decision 18 

(c) Hautorced by courte........-....... 12 

(d) Reversed by courts___--_- He dah 8 
el ee a a nis pilhasidexeckd 19 


Thus of 49 C-cases on which definitive action has been taken, the 
Board has been reversed in only 8, or less than one-sixth of the cases, 
while in more than five-sixths of these cases the Board’s order has not 
been appealed from, has been complied with, or has been enforced. 

The remaining 13 cases are now pending in courts of review. 

With respect to my 38 dissenting opinions in the C cases involved 
in this alleged analysis, the following results are available at this time: 
Total number of dissents - 


Cases not yet appealed or decided . 22 
Cases passed on by courts of appeal_ ; 16 
Dissents affirmed by courts of appeal-_ j 9 
Dissents rejected by courts of appeal__ 1 
Dissents not passed on by courts of appeal- 3 


Thus of the dissenting opinions cited, it is interesting to note that 
in more than 50 percent of the cases considered, the circuit courts 
have reversed the Board decision and followed my dissent. And in 
those cases where the issue has been passed upon directly, the courts 
of appeal have followed my dissent almost 70 percent of the time. 

The remaining 60 cases cited by the alleged analysis before you are 
concerned primarily with representation cases. The ramifications of 
this type of case are rather more difficult to analyze than complaint 
cases, bec ause, ge nerally speaking, the Board’s decisions in representa- 
tion cases are not subject to direct review by the courts. This class 
of cases can be appealed in some instances as a part of a resulting 
complaint case, but such instances of appeal are rare indeed. 

Be that as it may, the cases cited in the article before you are con- 
cerned to a considerable degree with the question of free speech. In 








NOMINATION OF PHILIP RAY RODGERS 21 


my opinion, section 8 (c) was put into the Taft-Hartley Act to guar- 
antee to employees the right to hear and consider all pertinent argu- 
ments for and against union affiliation, so long as those arguments do 
not exceed the proscriptions laid down in section 8 (ce). Accordingly, 
when I am unable to find that the arguments, speeches, or propaganda 
advanced from any quarter, have been such as to undermine the 
holding of a meaningful secret ballot election, I am inclined to let the 
election results stand. I believe Congress intended this result. 

Nevertheless, I have had occasion to pass upon numerous cases in 
which objections to the conduct of elections have been filed by one 
party or another. The full record with respect to such matters in 
which I have participated is set forth below. 

I will not bother to read those statistics. 

The CHarrmMan. Without objection, those tables will appear in full 
in the record. 

Mr. Ropcers. Thank you, Senator. 

(The tables referred to are as follows:) 


Objections filed to conduct of elections (Board ordered), fiscal years 1954 through 1958 


! 
| 1984 | 














Pending. 


| 
1954 | 1955 | 1956 | 1957 | 1958 1 
| months) 
—— ——— _ _ - | a | 
Total objections filed _- 97 | 106 102 | 118 76 
Elections set aside. 13 | 14 15 | 13 8 
Rodgers dissenting - 1 1 | 0 0 
Other Board member disse ‘nting- 0 | 0 0 | 0 1 
Election not set aside_. be hands 84 | 92 | 88 | 102 43 
Rodgers dissenting. ._. i 34 channel 0 0 | 1 0 1 
Other Board member dissenting. 1 1 
Z | Sd ----| 








1 Includes only objections cases arising in Board-directed elections. 


Mr. RopGers. Now in broader gage, the alleged analysis before you, 
quite aside from the dubious characterization of the cases actually 
cited, is fraught with monumental omissions of both a general and a 
specific nature. 

Even assuming arguendo (which I by no means concede) that the 
‘vases cited stand for the proposition propounded by the author, the 
purported thesis falls, both as to scholarship and accuracy, due to 
this vast array of incongruous and wholly inexplicable omissions. 


1. SUPREME COURT LITIGATION 


During my tenure on the Board eight issues in which I have par- 
ticipated—issues of no mean significance in this area—have been 
passed upon by the United States Supreme Court. These issues are 
as follows: 

(a) The parking lot cases: In these cases, a majority of the Board 
(including me) held that union organizers were entitled to access to 
the parking lots of the employers involved for the purpose of carrying 
on organizational activities in behalf of their respective unions. 

These decisions were later reversed by the Supreme Court, but no 
one can gainsay the importance of these cases to unions. Neverthe- 
less, these cases are nowhere adverted to in the alleged analysis. 

(6) The Lion Oil case: In this case a majority of the Board (includ- 
ing me) held that a union did not violate section 8 (d) of the act by 
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striking during midterm of a contract open for modification. This 
holding, affirmed by the Supreme Court, was of considerable impor- 
tance to unions, but it is nowhere referred to in the alleged analysis. 

(c) The Olin Mathieson case: In this case a majority of the Board 
(including me) held that the granting of superseniority to employees 
who agre ed to work during a strike was an unfair labor practice. This 
holding, affirmed by the Supreme Court, was of considerable impor- 
tance to unions, but it is nowhere referred to in this alleged analysis. 

(d) The Truitt Manufacturing case: In this case a majority of the 
Board (including me) held that where an employer pleaded inability 
to pay as a reason for refusing to grant economic benefits, he must 
justify such plea by submitting sufficient economic data to the union, 
or be found guilty of an unfair labor practice. This holding, affirmed 
by the Supreme Court, was of considerable importance to unions, but 
it is nowhere referred to in this alleged analysis. 

(e) The F. W. Woolworth case: In this case, a majority of the 
Board (including me) found the employer had committed an unfair 
labor practice in refusing to give to the union certain wage data and 
other information required for collective bargaining purposes. This 
holding, reversed by the circuit court, but later sustained by the 
Supreme Court, is of considerable importance to unions, but it is 
nowhere adverted to in this alleged analysis. 

(f) The Oregon teamsters case: In this case, I filed a dissenting 
opinion to the effect that the teamsters union (where acting as an 
employer) is required to respect the organizational and other rights of 
its employees to the same extent and in the same manner as any other 
employer subject to the act. Although the majority of the Board 
dismissed the case on jurisdictional grounds, the Supreme Court on 
review reversed the Board and adopted the dissenting position. 
This dissenting opinion is of considerable importance to unions, but 
nowhere is it adverted to iu the alleged analysis before you. 

The absence of any reference to this case is the more surprising, 
since the author of the article in question, is the very attorney who 
argued the validity of my dissent in persuading the Supreme Court 
to overrule the majority opinion in order that justice might be done 
his client, the Office Employees International Union: 

(g) The “hot cargo” cases: In the alleged analysis before you, 
every case in which I have held that a “hot cargo” clause in a collec- 
tive bargaining agreement cannot be pleaded as a defense by a union 
engaged in proscribed secondary activity has been cited as a pro- 
management vote. Notwithstanding this dubious characterization 
of my holding in this class of cases, the fact remains that upon review 
the Supreme Court has accepted the substance of my position in 
its holding that these clauses cannot be pleaded as a defense in those 
cases where a union engages in secondary activity otherwise proscribed 
by the act. 

(hk) The Borg-Warner case: In this case, a majority of the Board 
(including me) held that an employer who insisted on pushing certain 
noncompulsory bargaining demands to the point of impasse at the 
bargaining table was guilty of an unfair labor practice. This holding, 
affirmed by the Supreme Court, was of considerable importance to 
unions, and, whether by design or OV ersight, this case is included in 
the alleged analysis before you. 
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So much for Supreme Court review of the above cases, virtually all 
of which has been omitted from the document before you, and virtually 
all of which shows the Supreme Court agreeing with my position. 
Indeed it is somewhat ironic, in view of the document before you, that 
the only case in which the Supreme Court did not agree with my posi- 
tion was awase in which I sustained the union’s position. 

So much for specific omissions. In order to put this alleged analysis 


into its final perspective it is necessary to call attention to its sweeping 
general omissions. 


9 


2. THE RECORD OF THE BOARD AS A WHOLE 


Since I have been a member of this Board, the Board itself has 
decided 1,085 complaint cases of all types. I have personally partici- 
pated in 923 such cases. These cases, except for the comparative 
few cited in the appendix of the article before you, have been com- 
pletely ignored in the compilation of this alleged analysis. 

During the course of my term on the Board I have approved the 
issuance of 695 remedial orders in complaint cases—427 against 
employers, 184 against unions, and 84 against both employers and 
unions. All of these remedial orders were issued on behalf of em- 
ployees. These orders reinstated employees to their jobs, awarded 
them back pay, reimbursed them for dues, fines, or assessments 
unlawfully collected, and ordered collective bargaining in their behalf. 
In every instance the order accorded employees a positive guaranty 
of freedom from any future interference and restraint in the exercise 
of the rights guaranteed them by the statute. And all these orders 
were designed to carry out the purposes of an act written to safeguard 
the rights of employees. Therefore, it seems that in the interest of 
accuracy, the above-mentioned 695 actions should be added to the 
meager and meaningless total of my favorable votes as set forth in 
the alleged analysis, if the record is even to approach objectivity. 

Since I have been a member of this Board, the Board itself has 
decided 7,501 representation cases. I have personally participated in 
5,963 such cases. These cases, except for the comparative few cited 
in the compilation of the alleged analysis have been completely 
ignored. 

During the course of my term on the Board, I have approved the 
issuance of 4,926 directions of election. All of these directions of 
election were issued in behalf of employees, for they set in motion the 
election process whereby employees are given the right, by secret ballot 
to decide for themselves which, if any, union affiliation they desire to 
embrace. This being so, it seems that in the interest of accuracy the 
above-mentioned 4,926 actions should be added to the meager and 
meaningless total of my favorable votes as set forth in the alleged 
analysis, if the record’ is even to approach objectivity. 

Limiting these additional C and R case actions to the years pur- 
portedly covered by the alleged analysis, and without in any way 
altering the dubious figures contained in that unusual document, the 
adjusted and much more accurate picture would appear as follows. 

I will not bother to read these statistics 

The CuarrmMan. They will go in the record, then, in full. 

Mr. Roparrs. Thank you. 
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(The tables referred to follow:) 


1956 
Promanagement votes (using author’s dubious characterization) __ - Ey 66 
Proemployee votes: 
* 
As reported S ighihae. tach at Gey React ee ae ee a a 2 
Remedial C-case orders SE en Niece eee SS 8 PAL ies eS 
Directions of election. ______________- ts Ji.2) 1,068 
Subtotal sbi ile, tie a ee y . 1, 269 
1956 
Promanagement votes (using author’s dubious characterization) aid SE 49 
Proemployee votes: 
As reported __- : ; ; ‘ 2 
Remedial C-case orders aoe J 141 
Directions of election state U2 cp. Dare: 1, 021 
SI citer. sb on- on'd ; cialis i a or 
195 
Promanagement votes (using author’s dubious characterization) n 45 
Proemployee votes: == 
Bll i Rid A aleril 6M ee, Ah LN ay 8d I eh | 4p ihn 0 
peenecane CrernGs MON Seek ee ves cud en eek. geal 117 
en ee ESE Op ae Cee oe ee Ca ee ee ick ee 
See eS ry ; = nin, he 
Grand total (fiscal 1955, 1956, 1957) 
Promanagement votes (using author’s dubious characteriza- 
Nk yc whan 160 
Ne Ne ee etiimScmrnie'am mpiomeie 3, 680 


Mr. Ropcers. Much more could be said about the article before 
you, its nature, and its deficiencies. But as I stated at the outset, 
my purpose in coming here is to present the complete record of my 
service on the Board as nearly as I am able to do so. I have every 
confidence in your ability as members of this committee to properly 
and fairly evaluate that record. 

Now, in conclusion, I would like to say this: All of my adult life 
has been spent either as a university professor or as an officer or em- 
ployee of the United States Government. I have never represented 
an employer or a union in any capacity. For more than 6 years I 
was a member of the staff of this committee. During those years | 
prepared statements, reports, memorandums, and other materials for the 
committee and various of its individual members, many times in a 
close and confidential capacity. During a number of those years 
I served as a professor on the faculty of one of the local universities. 
In that capacity I conducted courses dealing with American Govern- 
ment, constitutional law, administrative law, and the legislative 
process. At all times I have undertaken to impress upon my students 
respect for law, respect for the American constitutional system, and 
respect for the separation of powers and the institutions identified 
with that principle. 

I mention these facts only because I am now being charged with 
willful disregard for the intent of Congress and by implication with 
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not respecting the Congress of the United States as an institution. 
In view of my background and in view of my record, I feel compelled 
to state that such an accusation is to me as surprising as it is 
unwarranted. 

I fully realize that the agency of Government of which I am privi- 
leged to serve as a member is a creature of Congress, subject to its 
will and wisdom. I stand ready at any time to submit, as ] am now 
doing to this committee or this Congress, a full report on my steward- 
ship of the high office in which you confirmed me. During my years 
as a member of the National Labor Relations Board, I have worked 
diligently to meet my responsibilities without fear or favor, doing 
the right according to the dictates of my own conscience. 

I can only say that I can offer no more—and I will give no less— 
than that, should this committee and the Senate see fit to confirm 
my pending renomination. 

e CuHarRMAN. Any questions, Senator Smith? 

Senator Smiru. I desire, Mr. Chairman, if I may, to compliment 
Mr. Rodgers on his fine, clear statement, and he promises to give us 
more information if any be needed. So that we can get this operation 

oing, I would like to have the honor and privilege of recommending 
« be favorably reported by this committee for the post to which he 
has been nominated again by the President of the United States. 

The CHarrMan. Any questions, Senator Kennedy? 

Senator Kennepy. This article, Mr. Rodgers, attempts to set forth 
a specific class of cases where there was a direct conflict between labor 
and management. I know that you include a number of other cases 
where you indicate that you voted prolabor in accepting the kind of 
classification which Mr. Finley poses, but I am wondering whether 
these other cases which you include at the end of your table, whether 
they are not in a separate classification—the directions of election 
and remedial C-case orders. Let us accept the kind of classification 
which Mr. Finley talks about. 

Mr. Ropcers. Senator Kennedy, if I may answer that, every com- 
plaint case is a contested case in the sense that some one files a charge 
either against a union or an employer; these charges have been filed 
by an employer or union or individual, but nevertheless, they are 
contested in that broad sense. 

Senator Kennepy. Let me ask you, in these election cases and class 
C cases whether there was a difference of opinion within the Board on 
those cases, in the 213 remedial C-case orders and the 1,054 directions 
of election in 1955, and then the C-cases in 1956 and 1957. Was there 
a difference of opinion within the Board on those cases? 

Mr. Ropcers. There certainly was in some of them, Senator. I 
haven’t all the detailed statistics on all the dissents because my dis- 
sents were the only dissents discussed. However, | think I can say in 
all the cases that went to the Supreme Court certainly there was very 
much a divided opinion on the Board, and all those cases have been 
omitted. 

Senator Kennepy. [I am wondering about these cases at the end of 
your testimony. You cite 5,963 representation cases, in which you 
personally participated and you also participated in and approved the 
4,926 direction of elections, and where you say all of these directions 
of election were issued in behalf of employees. 
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In most of those 4,926 wasn’t there a good deal of unanimity on 
the Board? 

Mr. Ropcers. Yes, of course. And there has been a good deal of 
unanimity in the Board overall. 

Senator Kennepy. I would think in the directions of election cases 
and these 5,000 representation cases that they were probably cases 
where there was really not much controversy. In the issuance of 
election orders, I would think the Board would probably vote unani- 
mously in nearly all those cases. 

Mr. Ropeerrs. Except that he cites in his own so-called analysis of 
my record 60 representation cases, which is a substantial group, all of 
which I was in the majority on as indicated in an alleged antilabor 
vote on my part. 

Senator Kennepy. But he picked cases. This study purportedly 
is confined to cases where there was a direct conflict between the 
interests of labor and management and where there was enough 
difference of opinion to bring forth two points of view represented by 
majority and dissenting opinion. 

Now, he stated that ‘there were 45 in 1957, 51 in 1956, and in 1955, 
68. I gather i in addition to these you would include—you mentioned 
about 8 or 9 other cases. 

Mr. Ropcrrs. Yes. 

Senator Kennepy. I think probably there is no valid basis of 
comparison between these representative cases where there was no 
difference of opinion within the Board. That is the point. 

Mr. Ropeers. Senator, I think that characterization is his own. | 
don’t think I am bound by his position. 

Senator Attorr. Mr. Chairman, I wonder if we couldn’t have those 
microphones pulled in because we just can’t hear over here at all. 

Mr. Ropeerrs. I don’t think that in presenting my own record I am 
confined to the validity or invalidity of any assumed analysis which 
the author makes. 

In another point in the article he said it is impossible to tell how I 
voted in a great number of cases. Now, this man is an experienced 
attorney. Anyone can find out how any Board member voted in a 
ease in which he participated, without any difficulty whatever. 

Senator Kennepy. Now, would you accept the characterization 
which he makes that you have voted in cases where there was a direct 
conflict between labor and management and where the difference of 
opinion was strong enough to provide for dissenting views? Would 
you state that it was inaccurate to say you have voted with manage- 
ment a greater proportion of the time than any other member of the 
Board? 

Mr. Ropeers. Yes, I would. I would say 

Senator KENNEDY. Who has voted more with management than 
you have? 

Mr. Ropaers. I would say I have voted according to what I con- 
ceived the intent of Congress to be. 

Senator Kennepy. I know. You may conceive that to be different 
from other members. Could you tell me who has voted more with 
management than you have, or less with management? 

Mr. Ropeers. Senator, in my consideration of these c ases, I do not 
consider the question of promanagement or prolabor. I consider the 
question of what is in the statute, and I don’t think any of the Board 
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members keep any scorecard or any record of any sort indicating when 
they voted with labor, so-called, or when they voted with management. 
I think you have to judge it by the experience of enforcement in the 
courts. 

Senator Kennepy. That is all. 

The CuarrMan. Senator Ives? 

Senator Ives. No questions. 

Senator McNamara. I have a question, Mr. Chairman. 

The CHAIRMAN. Senator McNamara. 

Senator McNamara. You have given us sort of a personal history 
here. Was this a form that you were asked to fill out or is this your 
own form? 

Mr. Ropeers. This is my own form. 

Senator McNamara. I find that you include religion in the listing. 
I think that is a very unusual procedure. If the Federal Government 
were asking you to specify your religion, | would object to it. You 
voluntarily put it in. 

Mr. Ropcers. This is the same form I submitted in 1953. I had 
some left. I just attached it. 

Senator McNamara. I think I would like it better if you left 
religion out. I don’t think in our form of Government it is necessary. 

Mr. Ropcers. That is a good point. 

Senator McNamara. I was just wondering if it was a required 
answer. 

Mr. Ropeerrs. No. 

Senator McNamara. I would object. 

Senator Purreuu. I would like to make the observation that while 
I would be inclined to agree that the question of one’s religion has no 
place on an application, I would say I have seen many, or some, that 
have the same indication of their religious persuasion when people 
have appeared before other committees of which I.am a member. 
I don’t think this is an unusual situation. 

I just wondered do you happen to know whether Mr. Finley—is 
that the man’s name—to your knowledge has he had a great deal of 
experience before your Board while you have been there? 

Mr. Ropcrrs. Well, I can only say personally, Senator, that he 
appeared in one oral argument, I think since I have been there, but I 
do know he is a labor attorney 

Senator Purteuu. I just w ondered whether Mr. Finley had the 
experience that he apparently feels he has to set the standards by 
which a case is to be judged as involving a direct labor-management 
conflict. "That made me wonder. 

That is all I have. 

The CuHarrMan. Senator Morse? 

Senator Morsr. Mr. Chairman, I would like to say to Mr. Rodgers 
I think your appearance here this morning is real proof of the soundness 
of the position | always take no matter who is involved, that when a 
question is raised as to the nomination, proposed nominee must be 
brought before the committee so that he can have the right to make 
the statements you made here this morning. 

Now, I will say that I think you have presented a very able state- 
ment, and it is certainly a statement which in my judgment if it can 


be successfully answered, would assure your confirmation while you 
are still in the room. 
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I just want to say my position would be that Mr. Finley must be 
brought before this committee or given an opportunity to come before 
this committee to make whatever statement he wants to make in 
support of his position or any others that want to raise any question. 
And I want to commend you for the forthrightness with which you 
have answered the charges, and I worked with you on this committee. 
I found that typical of your relationship with this committee. I 
shall study your statement in light of the criticisms that have been 
made of your record and be ready when your nomination comes up 
for a vote by this committee to cast on such. 

I want to thank you very much. 

Mr. Ropasrs. Thank you. 

The CHarrMAN. Senator Goldwater? 

Senator Gotpwatrer. Mr. Chairman, it is my understanding that 
Mr. Finley’s article has been made a matter of this record. Am I 
correct? 

The CuarrMan. That is correct. 

Senator GoLtpwatTer. It has not been published? 

The CuarrMAN. In my understanding, the article has not been 
published. It is due to be published, I understand, this week. 

Senator GotpwateR. And was Mr. Finley invited to come here? 

The CHatrMan. He was invited to come here this morning. 

Senator GotpwaTeErR. Well, in light of that, I must say I don’t quite 
agree with my friend from Oregon that we need hold up consideration 
of this important matter. Mr. Finley has read his report on this rec- 
ord and he has been given the opportunity to come, and he is not here. 
Now, personally, I want to congratulate Mr. Rodgers on this state- 
ment. I was here and voted for him when he came up before, and | 
will vote for him with even more pleasure and confidence this time. 

I have had the opportunity to watch his work, and I disagree whole- 
heartedly with those people who say that this man or any other man 
on that Board is biased one way or the other. I have always felt that 
the men on that Board and all of our boards should judge the cases 
by the law, not by whether the group before him is one with which 
he agrees, be it labor or management. 

I think in Mr. Rodgers’ case, as in the case of the other members of 
the Board, he has done everything in his power to interpret the pur- 
pose of the law as written by this Congress, and I just want to take 
this opportunity to congratulate him on this excellent statement 
this morning. 

The CHarRMAN. Senator Thurmond? 

Senator THurmonp. Mr. Chairman, I have been deeply impressed 
with the statement that has been made here by Mr. Rodgers. The 
thing that disturbs me is even Mr. Rodgers having to come before 
the committee to try to justify promanagement or prolabor votes. 

As I construe this Board, it sits as judges and every man who goes 
on this Board ought to be so fair and impartial that he is not con- 
sidering whether the decision is promanagement or prolabor, but he is 
trying to go right dowa the middle and render justice and give equity 
to the parties involved. 

I look upon you, Mr. Rodgers, as a judge and not as an advocate. 

Mr. Roperrs. We attempt to regard ourselves as—— 

Senator THurMoNbD. Do you attempt to construe yourself in 
that position? 
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Mr. Ropcers. We regard ourselves in that light, Senator 
Thurmond. 

Senator THurMonD. Is that the way you have tried to conduct 
your office? 

Mr. Ropaxrs. Yes, indeed. 

Senator THuRMOND. As a member of the National Labor Relations 
Board, to sit as a judge. 

Mr. Roparrs. Yes, sir. 

Senator THurMoND. And not as an advocate of either side? 

Mr. Ropers. That is right. 

Senator THurMoNnpD. Otherwise, if a man is going to be an advocate 
of either side, it seems to me he would be disqualified to be a member 
of a board of this kind because how can he render justice in a case if 
he is inclined one way or the other? 

Mr. Ropesrs. I don’t think he could. I don’t think you can be 
an advocate in a position of this type, Senator. 

Senator THuRMOoND. Thank you, Mr. Chairman. 

The CuarrMan. Senator Allott? 

Senator Attorr. Mr. Chairman, first of all, 1 want to congratulate 
Mr. Rodgers, whom I never met until this morning, on what I think 
is one of the clearest and best statements and one of the finest expres- 
sions of a man’s philosophy of the obligations of his job that I have 
ever read. Secondly, with respect to what has been said here, I 
would like to read a quotation from the senior Senator from Oregon 
with respect to this matter which is in line with what he has just said 
and which I think is a very fine statement apropos the situation in 


which we find ourselves. I believe he made this statement in 1949. 
He said: 


I happen to think that this trend in the Congress of the United States to place 
this type of restriction, ‘‘a congressional watch-dog committee,’ on quasi-judicial 
tribunals is threatening the separation of powers doctrine in this country and is 
always going to be a threat to the exercise of the truly judicial function in respect 
to those issues which are given over to the jurisdiction of a quasi-judicial tribunal. 
I want to say that as far as I am concerned, I shall always be heard to protest 
salling of the National Labor Relations Board before any congressional committee, 
watchdog or not, for the purpose of discussing with that Board the reasons that 
may have caused it in its judicial capacity to reach adecision. I think it threatens 
to undermine the whole notion of decisions by an administrative law board being 
reached judicially, and it adds up in my judgment to a threat of political pressure 
being placed upon administrative tribunals. 

Now, these were the hearings before the Committee on Labor and 
Public Welfare of the United States Senate, 81st Congress, Ist session, 
on 5. 249, part 1, page 201. 

I want—— 

Senator Morse. Will the Senator yield? 

Senator Atiorr. I will be happy to. 

Senator Morsr. The Senator from Colorado may be under the 
impression that the Senator from Oregon has changed his views? 

Senator ALttorr. Not at all. I say the remarks which the Senator 
from Oregon made this morning were not set forth as strongly or as 
elaborately, but were to the same portent as these which he made 
several years ago and with which I agree most heartily. 

Senator Morse. When you come to consider renomination, you have 
got to consider the objections. That is all. And if the nominee can 
meet those objections, I will certainly be for his confirmation. 
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Senator Attorr. That is fine. I simply wanted to make that state- 
ment a part of the record because I think it very well states what I 
would have stated myself in any circumstances. 

Now, there is one other thing that I would like to say about this. 
I have noticed more and more on this committee, and in the halls of 
Congress, the tendency to try and place legislative matters upon this 
basis; if you give one to one person, then you must give something to 
others. In other words, I say that if Mr. Rodgers had approached this 
problem as his critic would have liked to have had him approach it, 
he would have had to keep a scorecard; if he rendered a prolabor 
decision today, render a promanagement decision tomorrow, in a futile 
attempt to keep the score balanced. That is not his purpose on that 
Board. He knows it, and I think he has shown very well that he 
realizes here his obligations in this matter. 

There is no evidence of bias, independent of the inferences drawn 
by the letter of Mr. Finley, and, Mr. Chairman, I want to second the 
motion of the Senior Senator from New Jersey. 

The CHarrMAN. Senator Cooper, any questions? 

Senator Coorer. No questions. I would like to say that I think 
the statement that Mr. Rodgers has made here this morning is one 
of the clearest and best statements I have ever heard. I would like 
to emphasize this paragraph which I think we could all take to heart. 
It is on page 2 of his statement: 

Indeed, it is my belief that those who feel compelled to work only on behalf of 
one faction or another, rather than public interest, in this or any other field of 
Government activity, should not presume to wear the cloak of the impartial 
public servant. 

I will be very happy to cast my vote for Mr. Rodgers. 

The CuarrMan, I may say that since this hearing started this 
morning, the chairman has received a night letter from Chicago, IIL, 
addressed to the chairman, which says: 

After serving with Philip Ray Rodgers as members of the National Labor 
Relations Board for approximately 4%4 years, I developed a genuine respect for 
his integrity and straightforward consideration and disposition of cases before 
the Board. His work was diligent, vigorous, and impartial. 

(Signed) Aspe Murpock. 


The members will recall that Abe Murdoch was formerly a Member 
of the Senate and afterward served on the National Labor Relations 
Board, as he states here in his telegram. 

Any further questions, Senator Ives? 

Senator Ives. I haven’t any questions at all. I would like to 
know something about this fellow Finley. Does anybody on your 
side of the table know anything about him? Why are we giving him 
so much attention? 

The CuarrmMan. Well, I think unless— 

Senator Ivns. Why does he rate as somebody who must prescribe 
what is prolabor and what is promanagement? Why isn’t he here this 
morning when he had ample time to let us know? I think if anythmg 
we should condemn him for the way he has acted. 

The Cuatrman. I think I should say this. We sent Mr. Finley a 
telegram after the meeting on Friday. The members will recall that 
we stayed in session fairly late on Friday. We had a number of bills 
and nominations under consideration. We sent a telegram inviting 
him to be here this morning. 
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Now, I have had the clerk of the committee check with the Western 
Union office to see when that telegram was delivered, and I am going 
to ask Mr. McClure, as the clerk of the committee, just to state the 
facts as to that telegram. 

Mr. McCuure. Yes, sir. I have from the Western Union people 
received this information: A messenger boy delivered the telegram to 
the DeSales Building, the office of Mr. Finley at 4:32 p. m., Friday. 
The boy returned with the telegram to the Western Union ‘office at 
5:04 to report that Mr. Finley’s office was closed. The telegram was 
then sent to what they call the reroute office to be delivered Monday 
morning. 

The Cuatrman. Then, Mr. McClure, I think you might state to 
the committee the conversation that Mr. Finley had with you on the 
phone this morning, just so the committee may have all the facts. 

Mr. McCuure. Mr. Finley called me from Cleveland, Ohio, « 
quarter of 10. He said that someone in his office here in Widthinieton: 
had telephoned him just a moment before saying that they had found 
the telegram from the committee in his Washington office this morning. 

He was in Baltimore on Friday, returned here to his office, he said, 
approximately at 4:30 p. m., and was there for the rest of the afternoon. 
The telegram did not come while he was there. 

He further said that he would be in Cleveland the remainder of this 
week but would be available if the committee wished him to appear 
before it. 

Senator Morsr. Mr. Chairman, I had planned to discuss this 
matter in executive session, but now that we have received this much 
discussion in public session, probably it is best to discuss it in public. 

I don’t know Mr. Finley. I wouldn’t know him if he walked 
through that door. I don’t know anything about Mr. Finley. Mr. 
Rodgers, if | remember correctly, says he knows him as an able lawyer. 
Do I understand you correctly? 

Mr. Roperrs. A lawyer, yes, sir. 

Senator Morssz. He apparently has written an article highly critical 
of Mr. Rodgers. I might say to my colleagues on the committee, I 
don’t want to be in a position of defending Mr. Finley, but I am going 
to defend what I consider to be very desirable proc edure to be followed 
by this committee. 

When I was at the committee on Thursday—unfortunately I could 
not be there Friday—it was on Thursday that I thought we were 
going to let this matter go over until the Thursday following the 4th 
of July because it has been brought out that the appointment runs 
until August. 

Then on Friday the committee heard—in its discretion it decided 
it would have an earlier hearing on this matter and scheduled it for 
today. Notices went out on Friday. It appears that the actual 
notice did not reach Mr. Finley until practically this morning. It is 
represented that he is in Cleveland on some case. 

Now, I want to respectfully point out to the committee that we 
best serve the interests of this nominee as well as the best interests of 
this committee as far as fair procedure is concerned if we follow the 
course of action that assures Mr. Finley a reasonable time to get before 
this committee to support his charges. That is my only interest. 
If this fellow can’t support his charges, we know that this committee 
is going to unanimously support Mr. Rodgers, in my judgment. But 
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I would say that I do not—if we are going to have it, that a notice was 

sent out on Friday and subsequent discovery that the lawyer is 
involved in a case, it amounts to fair proc edure for that lawyer. 
It is axiomatic in court that if the court has scheduled a case after 
another case has been scheduled and the lawyer comes in and calls the 
court’s attention to that fact, just as a matter of fairness to the 
lawyer, they ask for a postponement until the lawyer can be in the 
courtroom. I think that is as apropos here. 

So, on the public record I want to say that I shall propose to the 
committee that the final action on Mr. Rodger’s case not be taken 
until we can get actual notice to Mr. Finley for appearance before this 
committee if he wants to come, and I think, gentlemen, that is the 
fairest thing you can do to this nominee. 

Senator Ives. Mr. Chairman 

The Cuarrman. Don’t you think, gentlemen, that we have the 
facts? The Chair has no disposition, of course, to not make all the 
facts known. Unless Mr. Rodgers has something to add, we might 
go into executive session where we will consider these matters and 
other matters that we have on the agenda. 

Senator Ives. Mr. Chairman, I have got a point that I would like 
to raise here. I think if we are going to follow the suggestion of the 
able Senator from Oregon, we are establishing for ourselves a very 
dubious policy. Here is a fellow by the name of Finley. Nobody 
knows him. I think Mr. Rodgers himself said he is a good lawyer. 
Is that it? Are you the one who said that? Somebody said it. 

Mr. Ropcers. I said he was an experienced lawyer. 

Senator Ives. All right. I will accept the correction. He wants 
to be heard against Mr. Rodgers. I say this without holding any 
brief for Mr. Rodgers. You juststandon yourown. Your statement 
speaks for itself. An excellent statement, by the way. But I do say 
this. If we are going to pay attention to every blamed fellow that 
comes along here at the 11th hour and wants to be heard on a nomina- 
tion, we are going to get ourselves into a serious situation, especially 
when the thing takes the course that this is taking. 

Now, Mr. Finley was notified just exactly the same way Mr. 
Rodgers was notified. Mr. Rodgers got his telegram, as I understand 
it, at 3 o’clock. Mr. Finley got back to his office and claims he was 
there the rest of the afternoon and still no telegram arrived. We don’t 
know anything about that, whether it is so or isn’t so. We just have 
his word forit. The fact remains that a telegram sometime must have 
arrived. There must have been somebody in his office and he could at 
least let us know before this morning that he couldn’t be here. 

Further than that, he should have expected to be called. 

Now, the question arises here, Mr. Chairman, as to whether we are 
going to allow one individual to lead a committee around by the nose. 
This is the Labor and Public Welfare of the United States Senate. 
Now, are we going to cater to Mr. Finley or aren’t we? Are we going 
to cater to every single individual that comes along here objecting to a 
nomination or aren’t we? I object to that kind of monkey business. 

Senator Morse. Mr. Chairman, due to the fact that the Senator 
from New York and I apparently have a disagreement on procedure, 
and I think that is the only disagreement we have-—— 

Senator Ives. Policy. 
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Senator Morse. A question of policy over procedure. May I make 
these points. 

We rendered this judgment, it seems to me, first last Thursday, 
then modified it last Friday, that we were going to hear Mr. Finley. 
Now, that is when the policy was established, that we are going to 
hear Mr. Finley on the so-called Rodgers nomination. 

Now, I object to the correspondence. I never saw the Finley letter 
until I walked into the committee room Thursday morning for our 
meeting. He represents in his letter that he is the general counsel for 
the Office Employees Union. So he has that status. And through 
that status it seems to me he has a qualification at least to make that 
representation to this committee, and he has made it. 

Now, the fact is, judging from what Mr. McClure said, that no 
actual notice got to him on Friday. But even if all notice got to him 
on Friday and he notified the committee—let us speak presumptively 
now—that he was scheduled for a hearing in Cleveland on Monday, 
I say it would be most unreasonable for this committee to insist that 
he be here on Monday when he is scheduled in another process in 
Cleveland. We just don’t do that in carrying out our procedures in 
this democratic process of ours. So I respectfully say we would be 
subject, 1 think, to rightful criticism, if we insisted that because he 
wasn’t here on Monday when he didn’t get any telegram on Friday, 
presumably—that because he wasn’t here we nevertheless were going 
to go ahead and confirm Mr. Rodgers. I don’t think that is the way 
to confirm Mr. Rodgers. I think Mr. Rodgers can get confirmed 
without any possible basis for anyone saying that the committee 
didn’t wait until the objections against him were heard or opportunity 
was given to hear them. 

I think Mr. Rodgers will be in a better position if you give this 
man actual notice and set a date for hearing. That is what I call 
fair procedure. 

Senator SmirxH. Will the Senator yield? This nomination was pub- 
licized on the 13th day of June. Why a stranger like this—we don’t 
know him—put in his complaint on the 26th of June—the day we were 
having our hearing—he had 2 weeks to make up his mind he was going 
to do this and notify us he wanted to be heard. I have no sympathy 
with him. 

Senator Morse. I don’t think that is surprising. I am a member 
of the committee. I don’t know whether anybody else was guilty of 
this oversight but I am a member of this committee, and I didn’t 
know the nomination got to us on June 13. I didn’t know it for many 
days after. 

Senator SmitH. It came down from the President. 

Senator Morss. As a member of the committee, I didn’t know this. 
I don’t think it is surprising that somebody out in the field didn’t 
know it. I don’t think it is a question as to when the nomination 
came down. It is a question of what we do after we have the protest 
filed. ‘The nomination—the post isn’t vacant until August. I think 
in the next few days you can get this matter cleared up without put- 
ting ourselves in a very bad precedential position, of setting a prece- 
dent here that if we call somebody before us on Monday by way of a 
telegram sent on Friday that never was personally delivered and the 
person doesn’t show up, he isn’t going to get his chance to be heard. 
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Senator THurMoNbD. Mr. Chairman, I would like to ask this 
question, if there is anybody else who opposed this nomination. 

The CuarrMaANn. No one else has raised any opposition or objection 
to the nomination. 

Senator THurmonp. As I understand, Mr. Finley has made his 
complaint here and it is available to any of the members, isn’t it? 

The CuarrMan. It is. 

Senator GotpwateR. Mr. Chairman, may I ask a question in 
relation to the Finley article? 

The CHarrMAN. Senator Goldwater. 

Senator GotpwateR. How did that come to the attention of the 
committee? I wasn’t here at the last meeting. 

The CHAIRMAN. It came with this letter, Senator. 

Senator GoLpwaTER. When was the letter written? 

The CuarrMan. The letter was written on June 26, 1958. 

Senator PurrEetu. May I see the letter again, Mr. Chairman? 

Senator GoLpwaTER. What puzzles me, this man has written this 
article and if he wants a chance to be here, it seems to me he should 
have asked to be here, and the article is now a part of the record. I 
think while I haven’t read it, I believe it will be the same as the 
critics on either side say a man is promanagement or prolabor; that it 
is because they don’t like his decisions. I don’t think having Mr. 
Finley here today or next week is going to alter his opinion of Mr. 
Rodgers’ decisions because he happens to disagree with them. Just as 
we can find lawyers who disagree with members they say are prolabor. 

Senator Purre.y. Mr. Chairman, may I make a statement? Here 
is a letter from Mr. Finley on June 26. He doesn’t ask for the oppor- 
tunity of coming before this committee at all. He refers us to an 
article written by him which would be published by the Public Affairs 
Institute in Washington and which he says will analyze the record of 
Mr. Rodgers in some detail. This is the evidence he wishes to present 
before you, to this committee. We have that evidence here in this 
article. And he hasn’t asked for any personal appearance. I think 
we have got all the evidence that he intends to have us have unless 
we encourage him to come, and others, too, at some future time to see 
if we can’t dig up some other people who might probably feel they 
might not like him or some of his decisions. This man hasn’t asked 
for a hearing before the committee. He has submitted his evidence. 
We have it. And we have an opportunity of weighing it now. 

Senator ALtorr. Mr. Chairman, I would like to say this and point 
it out. I think it needs to be kept in the focal point of our conscious- 
ness. And that is this, that the only thing that this man has raised 
in this article, as I understand it—and I have not seen the article—is 
the method and means by which this gentleman has arrived at his 
decisions. Now, if we are going to violate the sentiments of the 
senior Senator from Oregon, and they are mine, then the article might 
become material. 

But, if this is what he has in his mind, and it apparently is, then 
we are going to examine the motivations and the reasoning by which 
Mr. Rodgers arrived at each one of his decisions. I am absolutely 
opposed to that. There is not a single substantial ground upon 
which anyone would possible vote against Mr. Rodgers in that 
particular statement. Unless you are going to engage in speculation 
as to methods by which he arrived at his decisions. 
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There is nothing even alleging that he is guilty of any of the more 
serious things for which a man might become unworthy of such a 
job. And while I feel ordinarily that a man should have his day, 
should have an opportunity to appear, I feel that the grounds upon 
which he objected are so frivolous that it is making a monkey out of 
this committee to even consider it. 

Senator Ives. Mr. Chairman, I move that we now turn ourselves 
into executive session. 

The CuHarrMAN. Discussion on the motion? All in favor of the 
motion say aye. 

(Voices aye.) 

The Cuarrman. All opposed? The ayes have it. The committee 
will now resolve itself into executive session. 

You didn’t have anything else you wished to say, Mr. Rodgers, 
did you? 

Mr. Ropaers. No. 

The CuarrMan. Thank you. 

Senator Purrety. I want to add my compliments for the well 
prepared testimony you gave us this morning. 

(Whereupon, at 11: 20 a. m., the committee went into executive 
session. ) 
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